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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant 
	Mrs C  

	Schemes

Respondents
	Principal Civil Service Pension Scheme (PCSPS) and 
Civil Service Injury Benefits Scheme (CSIBS)

National Offender Management Services (NOMS), 

The Cabinet Office

	
	


Subject

Mrs C complains that due to the mismanagement of her case she has been refused medical retirement and Permanent Injury Benefit.
The Deputy Pensions Ombudsman’s determination and short reasons
The complaint should be partially upheld because Mrs C was not advised of her right to appeal the decision to refuse her medical retirement and this would have contributed to her distress. Mrs C should therefore be compensated for this omission.

I find the decision to refuse Permanent Injury Benefit has been reached reasonably and consistently with the relevant rules and that this part of the complaint cannot be upheld.

DETAILED DETERMINATION

Material Facts
Ill health retirement

1. Mrs C went on sick leave with a stress disorder on 6 August 2009 and did not return to work. Mrs C says the stress was caused by severe bullying when employed at the Identity and Passport Service and this was accepted under the formal grievance procedure. Mrs C transferred to NOMS in January 2008. 

2. In January 2010 NOMS put Mrs C forward for an ill health early retirement where if granted she would be eligible for an enhanced pension.

3. ATOS, NOMS’ occupational health adviser reported on 31 March 2010 that Mrs C’s GP had advised that her condition was due to post traumatic stress disorder (PTSD). ATOS further reported that Mrs C had not received the recommended treatment for her symptoms and did not expect her to return to work within the following three months.

4. Dr Zubier of Capita Health & Wellbeing (Capita) reported on Mrs Flight’s application for an ill health retirement on 14 April 2010 and confirmed that he had reviewed reports from Mrs C’s GP and psychologist and a report from ATOS. Dr Zubier said

“I am looking for reasonable objective medical evidence that the applicant 

· has a recognised medical condition,

· that this condition renders them incapable of their normal duties;

· that despite appropriate treatment the resulting incapacity for work is likely to be permanent.”

5. Dr Zubier’s report also commented that “it is difficult to conclude that an illness will not resolve or improve until all evidence based treatments currently widely available for the specific illness have been completed.”  He also reported that Mrs C’s psychologist had outlined a diagnosis of anxiety whilst her GP had diagnosed PTSD. There were considerable treatment options remaining and the anticipation would be that she should improve with appropriate support and treatment to allow a return to work.

6. Dr Zubier concluded 

“Having considered the application and evidence there is, in my opinion, reasonable medical evidence that Mrs C is prevented from discharging her duties and the key issue in relation to the application is whether or not Mrs C’s incapacitating health problems are likely to be permanent. On this occasion it is my opinion that the scheme definitions as outlined above are, on the balance of probabilities, unlikely to be met.”

7. The decision not to grant Mrs C an ill health pension was relayed to NOMS and they were advised that Mrs C had three months to appeal the outcome of the decision. 

8. On 4 August 2010 NOMS asked MyCSP to provide a pension estimate if Mrs C were to leave on medical efficiency grounds. This was subsequently amended and a pension estimate for retirement on approved early retirement terms, where no early retirement actuarial reduction is applied, was requested.

9. On 13 October 2010 MyCSP sent Mrs C the pension estimate on approved early retirement terms which was accepted by Mrs C and her employment ended on 22 October 2010.

Permanent Injury Benefit (PIB)

10. In July 2010 Mrs C applied for temporary injury benefit and this was accepted and paid for the period between 5 August and 22 October 2010.  

11. On 10 December 2010 Mrs C applied for PIB saying that there was no prospect of her working again. The request was forwarded to Capita who said that as the medical evidence was almost a year old they required more up to date information and proposed a consultation with Mrs C.

12. Mrs C attended a consultation with Capita on 31 January 2011.

13. Capita reported on the consultation in a report from Dr Phillips dated 3 February 2011. Dr Phillips reported that she assessed Mrs C’s injury as being at least 90% attributable to duty. When assessing whether Mrs C’s earning potential had been permanently impaired as a result of her qualifying injury Dr Phillips said:

“The starting point for assessing earning capacity is how it has been affected. There is a need to assess the applicant’s capability, not whether she is employable in the labour market. In order to assess the degree of disablement the applicant’s background skill, qualifications, and kind of employment that can be undertaken allowing for the particular effects of the qualifying job are relevant. It is also relevant whether the person could manage that job full-time or would have to work part-time. It is not necessary for the person to have found work for an assessment to be made of earning capacity.   

…

I note that in April 2010, Dr Zubier concluded that Mrs C did not satisfy the PCSPS criteria for ill health retirement. He felt that there were considerable treatment options remaining and that the expectation would be that Mrs C should improve, with appropriate treatment and support, sufficiently to return to work. Mrs C’s psychologist recommended further psychological support. Mrs C had only just finished a course of supportive treatment but this was not the one-to-one treatment recommended by the psychologist and she has not yet been able to access this. On my examination today, it was my opinion that Mrs C has developed symptoms of depression in addition to her anxiety. She may have some post traumatic type symptoms, but a diagnosis of post traumatic stress disorder has not been confirmed. In addition to one-to-one supportive therapy, I believe that Mrs C would benefit from anti-depressant medication as recommended in NICE guidelines.

Mrs C currently has significant symptoms and is unfit for any work. I am very sympathetic to her situation, but I do believe that with appropriate treatment her symptoms will improve, and permanent incapacity for her role or a similar role has not been established. Having considered the information available, I would assess the extent to which Mrs C’s earnings have been permanently reduced as a result of her qualifying injury as being less than 10%.”

14. MyCSP considered the Capita report and wrote to Mrs C on 21 February 2011 to inform her that her application had been unsuccessful and that she could appeal the decision within 12 months but the appeal would have to include fresh medical evidence.

15.  On 28 July 2011 Mrs C appealed against the PIB decision and said that she believes she has a degree of impairment in excess of 75%. Mrs C also provided a further report from Dr Verdon her GP who confirmed that she had completed a course of cognitive behaviour treatment and had taken two different anti-depressant tablets.

16. MyCSP forwarded the appeal and Dr Verdon’s report to Capita who reported on 5 September 2011 that there was insufficient evidence to overturn the previous decision. The report also said: 

“In order to establish a reasonable case or opinion, Mary Flight will need to provide further suitable and objective medical evidence. Such evidence would best be coming from a treating specialist and would need to address certain specific issues. The specific issues include:

· A discussion of treatment already used and the response to the treatment;

· If there are any further possible treatments;

· The likely date and duration of further treatments

· The likely effect and outcome of possible future treatment

· A logical evidence based approach and discussion on whether the treatment will result in improved functional capacity and return to work;

· Discussions of any barriers to effective work.

The evidence should be sufficiently detailed to clearly indicate that there is sufficient reason to overturn or alter the original decision given by Dr Phillips.

A brief report from the GP, Dr Verdon of July 2011 does not provide sufficient evidence to suggest that all reasonable treatment options have been fully explored without effect.” 

17. MyCSP advised Mrs C of the Capita report and the six points that the treating specialist should address. Mrs C asked the question who would qualify as the treating specialist, should it be her GP, psychologist or counsellor? My CSP contacted Capita and said “ that the best person to get the report from is from whoever is currently treating you and asking them if they can answer the 6 questions that Capita have asked.”

18. Mrs C submitted a further appeal on 21 November 2011 and enclosed a further report from her GP, Dr Verdon addressing the six points raised by Capita. Dr Verdon said:

“I am responding to the specific questions raised in paragraph five relating to the medical evidence to support her case. I am not sure what you mean by a treating specialist but I have been Mary Flight’s GP for the past twenty five years and have seen her on a number of occasions relevant to the illness that she developed in 2007 and which became much worse in August 2009.

When I saw her she was suffering from loss of confidence, tiredness, insomnia, early morning wakening, poor concentration and depression. My opinion was that these were all the hallmarks of a post-traumatic stress reaction to the problems that she had encountered at work. I referred her for psychiatric assessment through our local primary mental care team and the treatment she received included group psychotherapy, a psychiatric consultation with a specialist and one-to-one counselling with a counsellor at Cranleigh. In addition to this she was treated with anti-depressant medication which I prescribed for her and which she continues to take at the present time.

In question two you ask if there are any further possible treatments. I think she has already exhausted the possibilities, including one-to-one counselling and I do not see any realistic prospect of her returning to work as this incapacity is likely to be permanent.

In my opinion I think all reasonable treatment options have been explored without effect. It is unlikely that further treatment will be of any benefit to her. I am sorry to say that many of her symptoms such as depression, anxiety, insomnia and fatigue continue to this day. She has now been off work for two years and I do not think that further treatment will result in improved functional capacity and a return to work.

There are a number of barriers to her returning to effective work. She is struggling with her normal day-to-day function, is forgetful, tired, withdrawn and lacks confidence. She has poor sleep pattern and lacks the ability to concentrate.”

19. Mrs C’s appeal and letter from her doctor are again referred to Capita and reviewed by Dr Saravolac who issued a report on 19 January 2012 and said: 

“In assessing the medical evidence presented, including the new medical evidence that this lady provided from her general practitioner, it is quite evident that Mrs C is experiencing significant functional limitations related to symptoms of reduced mental wellbeing. I note that she has had psychotherapy and one to one counselling as treatment. I further note that she has been, for a limited period of time, on anti-depressant medication and that she remains on a very low maintenance dose of anti-depressive medication. I note a comment made by her general practitioner that in his opinion any further treatment is unlikely to impact positively on her symptoms or functional limitation. However it is often difficult to conclude that an illness will not resolve or improve until all evidence based treatment currently widely available for the specific illness have been completed. The reason for this difficulty is the realistic expectation in most circumstances that remaining treatment options will improve symptoms and functional capacity to enable a return to work. I note that Mrs C has been for a limited time on anti-depressant medication whilst alteration of medication has not been explored. I would expect that if she continues to experience significant symptoms that a consultant psychiatrist would be involved to review her symptoms and recommend a way forward regarding effective medical management including alteration in the medication.

I further note that permanent incapacity has not been established since this lady’s application for ill health retirement has been refused and there is no evidence that she appealed the decision made. In the circumstances it would be my conclusion that there is no medical evidence to confirm that this lady is permanently incapacitated for her role with the Civil Service or any other roles outwith the Civil Service. In my opinion that will be premature to confirm, based on current medical evidence, that all reasonable options of recommended treatments for the conditions that she is suffering from have not been explored. In the circumstances my opinion is that the degree of impairment is likely to be in the band of less than 10%. My advice is consistent with the advice provided by two colleagues previously and her appeal is not upheld.”

20. MyCSP relayed the result of the appeal and a copy of Dr Saravolac’s report to Mrs C who queried why Dr Saravolac was suggesting that her application could not be successful as she had been refused ill health retirement and not appealed this. Also that Dr Saravolac seemed to think that she had only been on one anti-depressant medication for a limited time when she had been on two different types and been on three different dosages for almost a year.

21. Mrs C’s comments were referred back to Dr Saravolac for comment. Dr Saravolac replied to MyCSP on 27 June 2012 and agreed that there was a factual error in the report regarding the report from Dr Phillips. Dr Saravolac also said:

“I note observations that Mrs C is making that she tried two different anti-depressants at varying doses, but did not get better and I have confirmed that when I commented on a report from Dr Verdon. So this has to be taken into consideration when my advice was provided.

I note observations that Mrs C is making regarding my comments in relation to Dr Zubier and Dr Verdon’s reports, as well as her comments in relation to anti-depressants that she remains on. I also note Mrs C’s perception in relation to my conclusion and her perception that I overruled Dr Verdon’s judgement and advice in a very dismissive way. I totally disagree with Mrs C and as indicated in my report, when advice was provided. I have taken onboard all medical evidence that was available to me and that I have listed under the ‘medical evidence considered’ in my original report. I also provided full justification for the advice that I provided in my report of 19/01/2012.

I also note observations and comments made by Mrs C in relation to my comments regarding ill health early retirement. It is important to clarify that when applications for permanent injury benefits are considered, it is always relevant to comment on outcome of application for ill health early retirement and whether or not an applicant appeal against advice that was provided regarding application for ill health early retirement – that is, in fact, one of our standard paragraphs that we are using for injury benefit awards and I have followed that procedure and commented upon it. I fully agreed with your observation that a member does not have to be medically retired to qualify for a permanent injury benefit award, whilst impairment of earning capacity is set when the person is leaving employment. I fully sympathise with Mrs C in relation to her description as how she was treated by the employing organisation and her perception of events within the working environment.

Having reviewed again, this lady’s case file, in light of your letter dated 22 February 2012, apart from a factual error as noted above, I am unable to identify any other inaccuracies or inconsistencies in the report I have produced on 19 January 2012. I note that Mrs C disagrees my opinion however, my opinion is based on the balance of probability, whilst taking onboard all medical evidence listed in the original report. 

In the circumstances I altered the original report to correct a factual error for which I apologise, whilst opinion I have provided remains unaltered.”

22. MyCSP advised Mrs C of the result of her appeal and she instigated both the Stage 1 and 2 Internal Dispute Resolution (IDR) procedures. As part of the Stage 2 determination the Cabinet Office confirmed that there were no papers on file to show whether Mrs C had been advised of her right to appeal the decision regarding a medical retirement. 

23. The Cabinet Office also said that in certain instances an application for retrospective medical retirement could be considered if, for instance, there had been a serious error in handling the case. One remedy would be to refer the case back to Capita but this would only be worthwhile if it seemed likely that Mrs C would have met the criteria for medical retirement at the time of her exit. Dr Saravolac had reviewed all the medical evidence available in January 2012 and reported that there was no medical evidence to confirm that Mrs C was permanently incapacitated and it therefore followed that she would not have met the criteria in October 2010. 

Summary of Mrs C’s position  

24. Mrs C says

· She was ill advised about applying for medical retirement

· Misinformed about the medical retirement appeals process

· Each process has taken many months to complete

· Capita kept changing their mind as to what she had to do to get PIB.

· The IDR process has taken 8 months but not answered her complaints.

Mrs C says she has been constantly in the dark regarding what she needed to do and what was happening. She did not receive any independent advice as to the process to follow and had no prior knowledge of the processes but followed each and every instruction given to her. 
25. She followed the advice which she often had to ask for and often queried this for clarification but still got bad advice. She was however misled and the system failed her.  Why should she lose out as a result of this. 

26. She was put forward for medical retirement before treatment had even commenced and when she still had some seven months of sick leave entitlement. She was misadvised about the medical retirement appeal process. To rectify this Dr Verdon’s report of 17 November 2011 should be acknowledged to enable her to be granted medical retirement. Dr Verdon has stated that her condition has not improved, she cannot return to work and that her condition is permanent.

27. Dr Verdon’s report should also be accepted for PIB as this was the report requested and clarified after being submitted. Capita have stated that although she has a qualifying injury which is in excess of 90% attributable to the bullying she is less than 10% permanently impaired by this even though they acknowledge she still cannot work.

28. She was initially advised to obtain a report from “whoever is currently treating you” which she assumed would be her GP of the last 25 years. Now the Cabinet Office is saying that it is preferable to get a report from a psychiatrist.

29. She is now on a meagre pension, is a broken person and cannot carry out her normal daily functions properly and has very severe financial problems caused by the reduced income. She has been put through hell. 

30. She is not asking for her complaint to be upheld because of administrative errors but because of the illness that she is suffering from which is permanent and prevents her from working. 

Summary of the Cabinet Office’s position  
31. Mrs C’s complaint is that the second stage IDR determination did not uphold her appeal against the decisions that she did not meet the criteria for medical retirement in October 2010 and her qualifying injury does not appreciably impair her earnings incapacity. In both cases the rules specify that the assessment must be made by the scheme medical adviser. The assessment is a medical decision taken in the light of the medical evidence that is available to them, and the pension consequences that flow from that decision.

32. A decision not to issue a medical retirement certificate or not to increase the degree of impairment caused by an injury could only be overturned on medical grounds and not on any other grounds, such as administrative error. In making an appeal against a medical decision, the onus is on the applicant to produce fresh medical evidence in support of the appeal from the specialist who is treating their condition.

33.  In mental health cases, the supporting medical evidence should preferably be from the applicant’s treating psychiatrist and should give a clear opinion of the applicant’s long term outlook, confirming that all reasonable treatment has been tried and the likely impact of any untried treatment. In both medical retirement and the granting of permanent injury benefit the scheme medical adviser has to consider whether the applicant had a significant impairment that was a permanent condition, or whether there was a likelihood of either spontaneous improvement or improvement brought about by a reasonable untried treatment.

34. The Cabinet Office accept that it would have been helpful if Mrs C had been  advised at an early stage that it would be preferable if she could demonstrate that her condition had been fully treated by a psychiatrist without effect and that the psychiatrist’s opinion was that she was suffering from a permanent condition that would prevent a return to the workplace. Unless the General Practitioner specialises in the treatment of mental illness, it is surprising that one would regard himself as a treating specialist. 

35. Although the PCSPS rules contain no provision for retrospective medical retirement, the scheme will consider applications on a case by case basis. An employer will only be granted leave to consider a retrospective medical retirement in exceptional circumstances. Mrs C would have to show she met the criteria for medical retirement at the time of her last day of service. All of the medical evidence was reviewed in January 2012 and it was reported that there was no medical evidence to show that Mrs C was permanently incapacitated. It follows that she could not have met the criteria for medical retirement in October 2010.

Conclusions

36. My task is to decide whether the medical advisers involved in reviewing Mrs C’s applications for medical retirement and PIB reached reasonable decisions based on a proper understanding of the relevant rules. It is not my role to review the medical evidence and substitute a decision of my own.
Medical retirement
37. Under the rules for medical retirement as set out in the Appendix what was required was a decision as to whether Mrs C’s ill health at termination of her employment was likely, on the balance of probabilities to be permanent. If there were untried treatments, the question the medical adviser had to answer was whether the ill health would be permanent even if those treatments were undertaken or whether there was a realistic prospect that remaining treatments were likely to create an improvement that a return to work was possible.

38. Mrs C’s assessment for medical retirement was carried out in January 2010. The medical evidence available at the time showed that there was a conflict in the diagnosis. The medical adviser reported that Mrs C’s psychologist had outlined a diagnosis of anxiety whilst her GP had diagnosed PTSD. The medical adviser concluded that there were considerable treatment options remaining and on the balance of probabilities the anticipation would be that she should improve with appropriate support and treatment to allow a return to work. 

39. Mrs C also acknowledges at the time of the medical assessment in January 2010 that she had not received the recommended treatments. I therefore find that the medical adviser at the time did ask himself the correct questions, considered all relevant information and did not reach a perverse decision.  By perverse I mean a decision which no other decision maker, properly advising themselves, would come to in the same circumstances. 

40. NOMS considered the report from the medical adviser and decided that as the medical adviser did not support an ill health retirement they would offer Mrs C the option to retire on approved early retirement grounds. The Cabinet Office have conceded that Mrs C was not advised of the appeals procedure for an ill health pension which is maladministration but have argued that based on the evidence and events it would seem probable that any such appeal would also have failed as not all treatments had been tried.

41. Mrs C has complained that she was put forward for an ill health pension too early and before her sick pay entitlement had run out. It is for an employer to decide upon the timing of a decision to terminate an employee’s service and the manner of that termination.  It is not for me to say when an employee should be put forward for an ill health pension as that is an employment matter and outside of my jurisdiction. Mrs C decided to accept the offer of early retirement on an approved early retirement basis and that is the basis on which she left employment and her pension benefits were calculated.

42. I do however consider that if Mrs C had been advised of the appeals procedure for medical retirement she would probably have appealed the decision and any additional evidence could have been taken into account such as her response to the treatments she had received. The failure to provide this information is maladministration. I am however of the view that in all probability any such appeal would have failed for the same reason as not all medical treatments had been tried. I do however consider that Mrs C should be compensated for the failure to advise her of the appeals procedure as it has obviously been distressing for her to learn that she could have appealed the decision.  

PIB   

43. The rules for PIB are also set out in the Appendix and similar to the rules for medical retirement the medical adviser had to assess whether Mrs C’s condition was a qualifying condition and likely to be permanent and effecting her earnings until her expected pension age of 60. The assessment is also carried out at the time of leaving employment. 

44. The PIB assessment was carried out by Capita in January 2011 and came to the conclusion that Mrs C’s condition was a qualifying condition but similar to the medical retirement assessment concluded that as not all treatments had been tried Mrs C’s earnings capacity had been effected by less than 10%. 

45. Mrs C appealed against the decision and was aware that she had to appeal within 12 months and provide fresh medical evidence. The initial appeal application did not contain sufficient information and Capita advised Mrs C that she would have “to provide suitable and objective medical evidence” and this “would best be coming from a treating specialist”. Capita also listed the areas that the report should cover.
46. Mrs C did seek guidance from MyCSP as to who would be best placed to write the report as the treating specialist and whether this should be her GP, psychologist or counsellor. MyCSP referred the question to Capita who said the report should come from ‘whoever is currently treating you.’ Mrs C asked if that should be the counsellor and MyCSP again referred the question to Capita who said the counsellor would be fine as long as they were able to answer the six questions. I do not find Capita’s response misleading as they were providing a general view on who should prepare the report and on an appeal it would be for Mrs C to decide who should prepare the report.     
47. In the event Mrs C asked her GP to prepare the report and this was submitted to support her claim as opposed to obtaining a report from a treating specialist (i.e. a psychiatrist). That was Mrs C’s choice and Capita reviewed all of the medical evidence available and reached the conclusion that the appeal should not be upheld. 

48. The report from Capita also concluded that not all medical treatments had been tried and that the intervention of a psychiatrist could be of help in the management of her condition. Mrs C pointed out an error in the report and also disagreed with its conclusion. Dr Saravolac prepared a further report and whilst acknowledging the error confirmed that his opinion was based on the balance of probability and that his opinion remained unchanged. 
49. Mrs C says that her GP’s report should be accepted and she was never examined by Dr Saravolac. She also disagrees with the opinion expressed by the medical advisers.  I accept that there is a difference of opinion between Mrs C’s GP and the medical advisers at Capita but I do not consider that it was essential for Dr Saravolac to undertake an examination of Mrs C.   His role was to make a decision based on the medical evidence available and the probability of future treatments being effective. I do not find that Dr Saravolac misunderstood this role or that his decision took account of any irrelevant factors. A difference of medical opinion is not sufficient for me to decide that Dr Saravolac’s decision was perverse.

50. For these reasons I conclude that the decision to refuse PIB has been reached reasonably and consistently with the relevant rules. Mrs C was however not advised of the appeals procedure for medical retirement, which would have caused her distress once she discovered there was an appeal route and so I award her £200 compensation. 

Directions   
51. I direct that within 28 days NOMS are to pay Mrs C £200 for their failure to correctly advise Mrs C of the appeals procedure for medical retirement.

Jane Irvine
Deputy Pensions Ombudsman
14 March 2014

Appendix

Retirement on medical grounds

Rule 1.12 says


"Retirement on medical grounds" means retirement from the Civil Service with a medical certificate issued by the Scheme Medical Adviser which states that the person concerned is prevented by ill health from discharging his duties, and that his ill health is likely to be permanent.


Permanent Injury Benefit
Eligibility for benefit

1.6    Subject to the provisions of this part, any person to whom this part of this scheme applies whose earning capacity is impaired because of injury and:

(i)  whose service ends before the pension age and who does not fall within paragraph (ii) below, may be paid an annual allowance and lump sum according to the Scheme Medical Adviser's medical assessment of the impairment of his earning capacity, the length of his service, and his pensionable earnings when his service ends;

(ii)  who resigns when disciplinary proceedings against him are pending or who is discharged for disciplinary reasons, may be eligible on reaching pension age for an annual allowance and lump sum according to the demonstrated impairment of his earning capacity, the length of his service and his pensionable earnings at the date of his resignation or discharge;

Scale of benefits

1.7    Subject to rule 1.9a, the annual allowance  under rule 1.6 will be the amount which when added to the benefits specified below, will provide an income of not less than the guaranteed minimum shown in the table below and appropriate to the circumstances of the case.

For the purposes of this scheme:

· where a person is employed part-time, his pensionable earnings for the purpose of determining the guaranteed minimum income, will be scaled down by the ratio that hours worked bear to full-time hours; …

	Impairment of

Earnings Capacity
	Guaranteed Minimum Income

(based on length of reckonable service and a percentage of Pensionable Pay)

	
	Less than

5 years’

service
	Over 5 years’ but less than

15 years’ service
	Over 15 years’ but less than

25 years’ service
	Over

25 years’

service

	Slight Impairment

10-25%
	15%
	30%
	45%
	60%

	Impairment

25-50%
	40%
	50%
	60%
	70%

	Material Impairment

50-75%
	65%
	70%
	75%
	80%

	Total Impairment

More than 75%
	85%
	85%
	85%
	85%


Paragraphs 6.11 and 6.12 of the medical guidance notes state, under the heading Impairment of earnings capacity:

“6.11 A person is eligible for a permanent injury benefit when they suffer a qualifying injury and the conditions of impairment of earnings capacity are met. Impairment of earnings capacity is assessed when the person is leaving employment …Impairment of earnings capacity is a medical assessment of the extent to which the member’s earnings capacity for the remainder of their expected working life (i.e. to pension age) has been impaired by the qualifying injury, and must always be carried out by the medical adviser.

6.12 Impairment of earnings capacity is assessed in five bands:

Not appreciably affected      -    10% or less (no award is made)

Slight impairment              
 -
11% - 25%

…”
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