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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr Graeme Selfe

	Scheme
	Civil Service Injury Benefit Scheme

	Respondents
	Scheme Management Executive (SME)

MyCSP (formerly People, Pay and Pensions Agency)




Subject
Mr Selfe’s complaint is that MyCSP (who administer the Scheme for Mr Selfe’s former employers) and SME (the Scheme Managers) did not properly consider his claim for an injury benefit award. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be partly upheld against MyCSP because there is evidence that they delayed in dealing with Mr Selfe’s injury benefit applications between August 2009 and February 2010.  However, the decision not to provide him with an injury benefit award was reached appropriately on the basis of the medical evidence.

The complaint should not be upheld against SME because they properly considered the matter at stage two of the Scheme’s internal dispute resolution procedure (IDRP). 

DETAILED DETERMINATION

Relevant Regulations and procedures

1. The Civil Service Injury Benefits Scheme (CSIBS) provides compensation to members of the Principal Civil Service Pension Scheme who are injured during the course of their official duties.  The qualifying criteria are set out in CSIBS Rule 1.3(i) and apply to any member:
“who suffers an injury in the course of official duty, provided that such injury is wholly or mainly attributable to the nature of the duty.” 

2. Decisions as to eligibility are taken by MyCSP in the first instance under a delegated authority, having obtained a medical opinion from the Scheme medical advisers.    

3. There is no formal appeal procedure in relation to a decision as to whether an injury meets the qualifying criteria under Rule 1.3(i).  However, best practice adopted by MyCSP requires that such appeals should be on the basis of fresh medical evidence.  

4. The Scheme’s IDRP requires that a written notice of the Stage two decision will be given within four months of receiving the appeal, or if later, when the information needed to make a decision is received.  Where the four month deadline cannot be met, the complainant should be informed of the reasons for the delay and a new target date for the completion of the investigation should be confirmed.  

Material facts
5. Mr Selfe joined the Royal Fleet Auxiliary (RFA) on 22 March 1998 and joined the Principle Civil Service Pension Scheme from that date.  
6. On 26 February 2004, whilst on duty as a medical technician, he was involved in an accident on board the ship, Sir Gallahad (the Accident) in which he sustained an injury to his knee (the Knee Injury).  This injury was reported to his employers on 27 February 2004.  There was no mention of any other injury at that stage. 
7. Between 11 February 2005 and 7 July 2005, Mr Selfe took a period of sick leave from his job due to neck problems (the First Period of Absence).   In correspondence to the RFA on 15 February 2005, Mr Selfe stated that his consultant:
 “feels that I am suffering from a cervical problem.  This condition with my neck started within a couple of days following my knee injury on Gallahad last Feb with general stiffness and tension…the dizziness and vertigo did not appear until July 04 and has progressively got worse (the Neck Condition).”

8. On 23 May 2005, Mr Selfe completed an injury benefit application form for the First Period of Absence, which was ongoing at that stage.  He said that the Neck Condition:
“… is a continuation of the injuries received...on 26 February 2004.  Initial problem was an injury to the right medial collateral ligament [the right knee]…Although I had a slight stiff neck following the incident, at the time I did not believe this was a significant problem.  However, since February 2004, the problems with my neck have been getting progressively worse resulting in three main episodes of vertigo and reduction in movement to the cervical regions”.  

9. On 7 June 2005, MyCSP referred Mr Selfe’s injury benefit claims to BMI Services, who were acting as the Scheme medical advisors at that time.  BMI Services provided a response on 19 July 2005.  They did not support the 2005 Injury Benefit Application on the basis that:
“There is a report, dated 11 February 2005, from a consultant ENT surgeon (the ENT Surgeon) stating that Mr Selfe has been having [the attacks relating to his neck injury] since the 1980s and every time he gets an attack, he has a stiff neck and instability on his feet.  He has also lost hearing on the left side.  Clearly, Mr Selfe had these symptoms prior to the index event and therefore this cannot be linked to the incident... He is still undergoing investigations for these symptoms as a formal diagnosis has not been reached”.

10. MyCSP did not subsequently accept the 2005 Injury Benefit Application in light of this conclusion on the basis that there was no causative link between the Accident and symptoms and this was confirmed to him in correspondence dated 2 August 2005.  
11. On 5 September 2005, Mr Selfe appealed this decision.  He said that the clinical history provided by the ENT Surgeon was incorrect because, although he had suffered injuries following a diving accident in 1980, such symptoms were not associated with the neck stiffness and dizziness which began after the Accident.    
12. MyCSP referred the case back to their medical advisors for review.  Mr Selfe began another period of sick absence on 29 September 2005 as a consequence of the Neck Condition, eventually returning to work on 30 November 2005 (the Second Period of Absence).  
13. On 4 January 2006, Capita Health Solutions (CHS), who had taken over as Scheme medical advisors, wrote to MyCSP referring to contradictory information from the ENT Surgeon regarding the onset of Mr Selfe’s dizziness.  In a report dated 14 December 2005, the ENT Surgeon stated that Mr Selfe had undergone treatment following his diving accident which had “improved his dizziness”.  This contrasted with comments he made in a letter to the GP of 2 September 2005 that Mr Selfe had clarified that his dizziness did not predate the Accident.  CHS said that:

“The [ENT Surgeon] confirms that the likely cause of Mr Selfe’s dizziness lies within his neck.  He further comments that there is objective evidence of degenerative changes in the neck that are contributing to the symptoms.  I think that it is likely that Mr Selfe had a pre-existing asymptomatic neck condition that pre-dated the index event but that became symptomatic as a result of it.  It appears that Mr Selfe has had intermittent symptoms since that time.  Given the nature of the condition and the passage of time since the index event, I do not think that it is possible to conclude that, on the balance of probability, there is a direct causative relationship between the index event and the period of absence beginning in February 2005, nor do I believe that it is possible to conclude that the condition is mainly attributable to duty”.

14. In light of CHS’s conclusions, MyCSP did not approve Mr Selfe’s claim in relation to the Neck Condition and Mr Selfe was advised of this decision in correspondence dated 13 February 2006.   
15. Mr Selfe completed a further injury benefit application on 16 July 2007 (the 2007 Application) in relation to the First and Second Periods of Absence.  In that application, he set out the medical treatment that he had received in relation to the Neck Condition.  He suggested that tests undertaken by an orthopaedic specialist (the Orthopeadic Specialist) had showed a fracture at that C5/C6 level of his spine.  He argued that the only trauma he had suffered which could account for this was as a result of the Accident.  
16. The 2007 Application was received on 24 August 2007 and was referred to CHS for medical advice on 21 September 2007.  On 16 October 2007, CHS informed MyCSP that they required more specific information from the Orthopaedic Specialist and would make the necessary arrangements to obtain a medical report from him, which they requested that day.  On 19 December 2007, CHS updated MyCSP on their progress in the matter and confirmed that the relevant specialist had left the hospital and they were consequently awaiting a report from his colleague, a consultant spinal orthopaedic surgeon (the Consultant Spinal Orthopaedic Surgeon).  They concluded that a face to face consultation with Mr Selfe would not be appropriate as it would not provide them with the information that they required.  CHS provided a further update on 8 February 2008, confirming that they were still awaiting the relevant report.  The medical report that they sought was ultimately provided dated 28 January 2008, and stated that:
“The plain radiographs of [Mr Selfe’s] cervical spine demonstrate degenerative changes at C4/5 and C5/6 level …There is a small area of heterotopic ossification behind the spinuous process at C5.  These changes are clearly longstanding but could potentially have been exacerbated by the injury sustained.  He has undergone an MRI scan …[which] demonstrated nothing other than degenerative changes…It is…difficult to attribute the dizzy episodes and feeling of imbalance on these degenerative changes alone…Degenerative changes seen in the plain radiographs performed in 2005 would undoubtedly been (sic) longstanding”. 

17. CHS provided their advice to MyCSP in correspondence dated 25 February 2008.  They concluded that, on balance, there was no direct causal relationship between the Accident and the Neck Condition.  They stated that:
“[the Orthopaedic Specialist] confirms degenerative changes in [Mr Selfe’s] cervical spine, the changes of which are longstanding although there is comment that this incident could have potentially exacerbated the symptoms.  It is clear that the evidence is weak in support of his application.  The temporal relationship between the onset of his symptoms, and the incident, suggests that there may be another explanation for his condition.  There is good evidence in his past medical history he has required attention for cervical degenerative symptoms.  An explanation for his ‘dizzy spells’ has not been forthcoming from his medical providers”.  
18. Mr Selfe’s application for injury benefits was rejected by MyCSP on 4 March 2008, following this advice and this decision was communicated to Mr Selfe on 10 March 2008.  MyCSP reiterated CHS’s comments that “there is good evidence in his past medical history he has required attention for cervical degenerative symptoms” in the reasoning behind their decision and said that there was no causative link between the Neck Condition and the Accident.    
19. Mr Selfe appealed this decision in correspondence dated 23 January 2009 (the 2009 Application) which he initially submitted to RFA.   He said that CHS had relied on inaccurate evidence when making their decision, particularly information from the ENT Surgeon which suggested that the dizziness had occurred following a diving accident, which was incorrect.  He suggested that CHS arrange an appointment to see him in person and pointed out that, as part of the medical investigations that he had undergone: 
“two separate x-rays have shown cervical trauma and as previously stated, I have never suffered any neck trauma until the incident onboard RFA Sir Gallahad, so it is reasonable to assume that the trauma was due to the index event.  I appreciate that I had degenerative changes occurring probably prior to the accident; however, the trauma has exacerbated the problem markedly.  It has to be taken into consideration that I was never fully examined following the accident; I was treated incorrectly for a viral infection, which meant that I was not investigated for some 12 months after the event, concerning my neck injury”.

20. MyCSP received Mr Selfe’s appeal from his employers in August 2009, after Mr Selfe provided additional medical evidence on 18 May 2009 (the 2009 Application).  
21. There was a delay in submitting Mr Selfe’s application to CHS and this action was not taken until 12 February 2010, after Mr Selfe requested an update on progress.  CHS gave an initial assessment on 1 March 2010 (although their correspondence was incorrectly dated 1 February 2010).  At that stage, they stated that:
“…the symptoms in the neck appear to have become more substantial many months [after the Accident].  When symptoms become significantly worse many months after an event, it can be difficult to form an opinion that those symptoms then bear a significant relationship to the event that occurred many months before.  This is particularly so when there is evidence of degenerative change in the neck.  The neurosurgeon expresses some certainty over what is the actual cause of the neck symptoms and talks of mechanical neck pain.  [the ENT Surgeon] does mention heterotopic ossification behind the cervical spine fifth spinous process that may have followed trauma.  However, even if this did follow the trauma in February 2004 it does not appear to have caused any symptoms of significance at that time. The symptoms appear to have become much more substantial many months later and it therefore appears more likely that the underlying degenerative process is responsible for the later symptoms and any ongoing problems”.

22. CHS said that they were unable to consider the matter at that stage, however, because they had not been provided with all medical reports that had previously been considered.  In particular, the “medical in confidence” envelopes did not contain the reports dated 26 June 2007 and 28 January 2008 which had been referred to as part of the previous decision.  They also stated that the medical consent form submitted by Mr Selfe in August 2009 was now out of date.  
23. CHS wrote to MyCSP again on 1 April 2010, having received the further information requested on 11 March 2010.  They summarised the findings of the various medical reports in relation to Mr Selfe, paying particular attention to an apparent discrepancy in how and when Mr Selfe’s symptoms of neck stiffness and balance problems started and the lack of clarity over the actual development of the symptoms.  The apparent discrepancies in the medical reports submitted included:  
· The contrast between reports obtained the Orthopaedic Specialist dated 7 June 2007 which said that Mr Selfe had begun to develop neck stiffness and dizziness 6 weeks after the Accident, information that he appeared to have obtained from Mr Selfe’s GP, whereas Mr Selfe’s Neurosurgeon, in a report dated 5 July 2005, had stated that he had developed neck stiffness and associated vertigo 48 hours after the Accident then said that his symptoms “settled” but returned in July 2004.

· The Orthopaedic Specialist’s suggestion, in his report dated 7 June 2007 that the symptoms related to muscle spasms and that the stiffness and neck pain could be related to an old fracture which happened when he had the Accident.  This contrasted with the Neurosurgeon’s comments in his report of 5 July 2005 that an MRI scan had showed degenerative changes in the cervical spine but that no serious pathology had been detected.  He talked of generalised restriction in neck movements saying that the diagnosis was unclear and that it was more likely than not that the symptoms were due to mechanical neck pain.    

· The Consultant Spinal Orthopaedic Surgeon in his report of 28 January 2008, however, said that plain x-rays of the cervical spine showed “degenerative change at the C4/5 and C5/6 level with reduced disc height and anterior osteophyte formation” and also a “small area of heterotopic ossification behind the spinous process at C5”.  There was no mention of a spinal fracture.  He said that these changes were clearly long standing and could potentially have been exacerbated by the Accident. He said that it was difficult to assign the balance issues to the degenerative changes alone.  He said that cervical trauma can cause exacerbation of underlying degenerative symptoms, but that the symptoms Mr Selfe described were not typical of cervical degenerative symptoms.    

24. In light of the medical evidence, the CHS doctor concluded that:
“there appear some inconsistencies, uncertainty and no firm diagnosis in this case.  I am therefore unsure as to what is the alleged injury and…find it very difficult to conclude a direct causal link between the symptoms of neck stiffness and balance problems causing the two absences and the incident that took place in February 2004.  The reasons for this are several fold.  Firstly, the uncertainty over the history of development of symptoms.  The fact that there is a long term interval between the index event and the symptoms becoming significant and the fact that there is no clear diagnosis.  It is also my opinion that any symptoms causing these 2 absences are not 50% or more attributable to the index event”.  

25. Mr Selfe’s application for injury benefits was subsequently rejected by MyCSP on the basis of CHS’s report.  They concluded that the First and Second Periods of Absence could not be attributed to the Accident.  This decision was communicated to Mr Selfe on 26 April 2010.  
26. On 25 June 2010, Mr Selfe appealed this decision.  He said that CHS should have seen him personally and reiterated his view that he had been misdiagnosed by the GP in July 2004.  He said that investigations in relation to the Neck Condition did not start until 2005, 12 months after his accident and that he had suffered mild neck pain immediately after the Accident but that this was overshadowed by the severe pain in his knee.  Apart from the neck stiffness, he suffered an episode of dizziness which was short lived and he had put it down to a reaction to the accident.  He said that x-rays in 2005 confirmed that he had suffered a trauma to his neck and that:
“to date, no diagnosis has been recorded, although verbally the doctors link it to the accident and to date I am still suffering with periods of severe neck stiffness and balance problems.  Previous two requests to [CHS] were rejected on the basis of previous dizziness which were based on the inaccurate statement made by the [ENT Surgeon], which to prove incorrect, I obtained my old naval medical records to prove it”. 

27. The case was subsequently referred back to MyCSP who confirmed in correspondence dated 9 July 2010 that they would only reconsider Mr Selfe’s application for injury benefits if new medical evidence was provided.  
28. On 31 August 2010, Mr Selfe pursued the matter under Stage one of the IDRP (the Stage 1 Application), a claim which he submitted to RFA in the first instance.  He said that MyCSP’s comments in the decision of 4 March 2008 that there was “good evidence, in [his] past medical history that [he] required attention for cervical degenerative symptoms” was incorrect as he had never had symptoms prior to the Accident.  He noted that CHS had returned his application in March 2010 on the basis that there were deficiencies in the submission, namely that all medical evidence was not available.  He said, however, that all relevant documents had been presented to CHS as part of his submissions and questioned what had happened to the missing documents.  He also pointed out that there had been a delay in his case between August 2009 and February 2010 which rendered it necessary for him to sign a new consent form, the previous one having been rendered out of date.  He explained that he suffered neck stiffness immediately following the accident and that although no definite diagnosis had been given, his doctors had verbally told him that his Neck Condition was caused by the Accident.   
29. RFA say that they sent Mr Selfe’s Stage one Application to MyCSP on 31 August 2010, on his behalf, but there is no record that it was received.  Following enquires by Mr Selfe on 18 February 2011, it was discovered that the Stage 1 Application had not been received by MyCSP and Mr Selfe resubmitted an original copy of it, which MyCSP received on 24 February 2011. 
30. MyCSP responded to the Stage one Application on 7 July 2011.  Although MyCSP did not have access to Mr Selfe’s medical records at that stage, they said that there was evidence that CHS had reviewed the case on the basis of all the available medical evidence, taking into account the Scheme rules.  They concluded that there was no reason to doubt CHS’s advice of 25 February 2008 that Mr Selfe had required prior attention for cervical degenerative symptoms, nor their view that a consultation with Mr Selfe was unnecessary.  They also said that the medical evidence used to consider his case had been submitted by RFA in August 2009, and therefore they could not comment on any information missing in it.  MyCSP apologised for the delay in actioning the appeal in 2009/2010 which was caused by the volume of work they were experiencing at the time.  They said that having examined the evidence in the records that they held, they found no reason to disagree with the advice received from CHS and therefore declined to uphold his application.  
31. Mr Selfe pursued the matter at the second stage of the Scheme’s IDRP on 1 October 2011 (the Stage 2 Application).  He reiterated his belief that his Neck Condition was wholly attributable to the Accident and that the medical evidence demonstrated this.  He said that he had never suffered with, nor received, treatment for cervical injuries or degenerative symptoms before the Accident and that two consultant radiologists had identified that he had sustained fractures at the C5/C6 area of his neck, which he suggested had been caused by the Accident. 
32. Mr Selfe’s Stage two Application was dismissed by SME on the basis that: the Neck Condition was not recorded in his employer’s accident book; CHS’s ultimate decision had not been based on any misconceptions that Mr Selfe suffered with symptoms of the Neck Condition prior to the Accident; and that there was nothing to suggest that CHS had not properly considered all of the available evidence nor reached a decision which was perverse.   
Mr Selfe’s submissions
33. His initial claim for injury benefits was rejected in 2005 due to an incorrect statement made by the ENT Surgeon that he had suffered dizziness since the 1980s.  He says that MyCSP should have picked up on the surgeon’s “glaring” mistake in this respect because he would have not been able to gain a seafarers certificate if he had suffered those symptoms.  He also says that his application was ultimately rejected due to “pre-existing asymptomatic neck stiffness”, which is unreasonable given that he had submitted evidence to demonstrate that the ENT Surgeon had corrected the inaccurate history in that regard.  
34. It was not reasonable for the 2007 Application to be rejected on the basis of “weak” evidence.  He says that CHS were in possession of evidence from the Orthopaedic Specialist at that stage which confirmed that he had suffered a neck fracture and that such cervical trauma exacerbates degeneration of the spine.  Although it is not uncommon for people of his age to suffer degenerate problems in their bones, he would have continued without any problems to his neck until his normal retirement age had it not been for the Accident. 
35. It was incorrect to say that he had not received a diagnosis in relation to the Neck Condition.  Two doctors had indicated that he had suffered a fracture to his neck which could have been caused by the Accident.  If CHS or others dealing with his case were concerned that there was no diagnosis, they should have asked for one.  
36. The wording of CHS’s various written conclusions puts the information set out in the medical reports in a misleading light.  For example, he says that CHS’s letter of 1 February 2010 states that “symptoms in relation to the neck appeared more substantial many months later”, whereas the report that this was based on said that the neck and spinal symptoms had got progressively worse since the Accident, which he argues has a different meaning.  
37. The apparent discrepancies on how and when the neck stiffness and balance problems started, which was used in the reasoning to reject the 2009 Application, is accounted for by the fact that different doctors asked different questions at different times and therefore received different answers.  For example, the GP asked when Mr Selfe had first suffered an attack of dizziness, which he confirmed was 48 hours after the Accident.  The Orthopaedic Specialist asked about neck stiffness and Mr Selfe replied that it was immediately after the incident but that it became progressively worse 6 weeks later.  
38. The stiffness in his neck and the one episode of balance impairment he suffered 48 hours after the Accident did not register as important compared to the severe pain from his knee and therefore it was not reported to his employers.  
39. The decision in relation to the Stage one Application that there was no reason to dispute MyCSP’s findings that there was evidence in his past history that he required attention for cervical degenerative symptoms was irrational given that he had already produced evidence to show that this was not the case.   
40. Finally, he says that the length of time taken to respond to his applications was unreasonable.  In particular, the Stage one Response was delayed after the first set of paperwork he submitted was lost.
MyCSP and SME’s submissions
41. CHS set out their clinical findings along with the views expressed by Mr Selfe’s specialists and explained how they have assessed these to reach their decision not to support his injury benefit claim.  CHS concluded that there were inconsistencies in his case and no clear diagnosis for his Neck Condition.  With no diagnosis it is not possible to attribute a cause for his symptoms.  There was nothing to suggest that CHS had not properly considered all of the evidence that was available to them nor that they reached a decision which was perverse.
42. CHS did not base their ultimate decision on any misconceptions about Mr Selfe having symptoms of the Neck Condition prior to the Accident, and they were aware of Mr Selfe’s submissions with regard to the development of his symptoms after the Accident.  
43. X-rays showed that he had degenerative changes in his spine, as did the MRI scan, there was no certainty that he had suffered a fracture, however, as Mr Selfe suggests, nor was there any mention of the Neck Condition in the accident book.  

44. MyCSP had explained the reasons why there had been a delay in actioning his case in 2009/2010, namely the volume of work that they were dealing with.  An apology has been given for this delay.    
45. The delay in the consideration of the Stage one Application was caused by a number of factors.  Firstly, Mr Selfe submitted the application to RFA Personnel on 31 August 2010 although the correct procedure was for the member to send it direct to MyCSP.  There is no record that the application was subsequently received by MyCSP although RFA say that they sent it to them on 31 August 2010.   The matter was pursued in a timely manner after Mr Selfe raised queries as to the progress of his application in February 2010.  
Conclusions
46. For Mr Selfe to be entitled to injury benefits, he must have suffered a qualifying injury.  If so, the first criterion is that an injury must have been suffered in the course of official duty.  If that is satisfied, then the next criterion is that the injury must be wholly or mainly caused by the nature of the injury on duty or an activity reasonably incidental to it.  Decisions as to eligibility are taken by MyCSP in the first instance under a delegated authority, having obtained a medical opinion from their medical advisers.   
47. I cannot intervene if the decision maker has asked himself the right questions, directed himself correctly in law, has taken into account all the relevant but no irrelevant, irrational or improper factors, and if the decision is not one that no reasonable decision maker properly directing himself could have reached (that is it is not perverse).   
48. Mr Selfe says that MyCSP should have picked up the “glaring” mistake by the ENT Surgeon that he had suffered dizziness attacks since the 1980s because he would not have a “seafarers certificate” if he had had those symptoms.  However, I do not consider that it was unreasonable for MyCSP to rely on the conclusions of their medical advisors in relation to this issue.  It is not disputed that the ENT Surgeon made the comments in question and MyCSP would have required specialist knowledge of the medical requirements of Mr Selfe’s post in order to identify the requirements of a seafarers certificate, knowledge which is not expected of them as Scheme administrators.  
49. Although the evidence available at the time of the 2007 Application suggested that Mr Selfe had suffered a “possible cervical fracture at C5/C6” and that cervical trauma can cause an exacerbation of underlying degenerative symptoms, which had also been identified, CHS did not ultimately support his 2007 Application on the basis that the temporal relationship between the onset of his symptoms and the Accident was weak.  In support of this decision, they stated that “there is good evidence in the past medical history that Mr Selfe has required attention for cervical degenerative symptoms”.  This statement appears to have resulted from the ENT Surgeon’s comments in the December Report that action taken after the diving accident in the 1980s “improved [Mr Selfe’s] dizziness”.  MyCSP concluded, in their response to the Stage one application, that there was no evidence to suggest that the decision on Mr Selfe’s application at that stage was unreasonable.  However, it is apparent that the contents of the December 2005 Report were contradicted by the ENT Surgeon’s letter dated 2 September 2005, in which he confirmed that Mr Selfe had suggested that he had not suffered dizziness before the Accident.  In the circumstances, and without being provided with any other medical evidence which suggests that Mr Selfe had required attention for cervical degenerative symptoms, I consider that it would have been reasonable for this contradiction to have been queried by CHS.  I also consider that these issues should have been identified during the Stage one investigation.  In my view, this amounts to maladministration.    

50. I note, however, that both CHS and MyCSP considered Mr Selfe’s submission that he did not have a history of symptoms associated with the Neck Condition prior to the Accident as part of his further application of 2010.  At that stage, CHS explained that it was the inconsistencies with regard to the development of symptoms, the fact that there was no clear diagnosis, and the fact that there was a long interval between the Accident and the symptoms becoming significant which lead them to conclude that there was no direct causal link between the symptoms and the Accident.  It is evident that neither his previous history, nor any misunderstanding in that respect was cited as a reason for the rejection of the application at that stage.  I can see nothing to suggest that CHS did not consider all the medical evidence at that time nor that they reached findings which were perverse in light of that evidence.  I am also satisfied that they directed themselves appropriately with regard to the applicable provisions.     
51. Mr Selfe has provided an explanation about the lack of clarity regarding the onset of the symptoms of his Neck Condition in the various medical reports.  He accounts for the apparent inconsistencies by suggesting that different doctors asked different questions.  However, I have looked at the relevant medical reports and I note that the Orthopaedic Specialist’s report in 2007 mentioned neck stiffness and dizziness developing 6 weeks after the accident, which conflicts with the neurosurgeon who suggested, in 2005 that the stiffness developed 48 hours later along with vertigo and settled before returning in July 2004, all of which again contradict Mr Selfe’s own suggestion that the neck stiffness was immediate.  I do not consider that it was unreasonable of CHS and MyCSP to have considered the apparent conflicting nature of these comments when reaching a decision in 2010 and I do not consider that it was perverse to conclude that there were inconsistencies in the information regarding the development of symptoms in the circumstances.    
52. I appreciate that Mr Selfe feels that there is evidence from two spinal specialists that he had suffered a fracture to his neck and that such trauma could have exacerbated his pre-existing degenerative condition.  However, having reviewed the medical reports, I am satisfied that there is no clear diagnosis of a neck fracture.  The Orthopaedic Specialist’s report refers simply to a “possible cervical fracture at C5/C6 level” and his colleague referred to “heterotopic ossification at C5”, but did not refer to a fracture.  Without a clear diagnosis, and given that it is accepted that Mr Selfe had degenerative changes in his neck, the conclusion that the absences claimed were not wholly or mainly attributable to the index event was not perverse.       
53. Whilst I fully appreciate the reasons why Mr Selfe says that he did not report the Neck Condition immediately after the Accident, my role is to consider whether the decision reached was reasonable on the facts presented.  It is irrelevant whether I would have reached the same decision myself.  In my judgment, there is sufficient opinion in the evidence before me to support the view that Mr Selfe was suffering from an underlying degenerative condition which may have been exacerbated by trauma.  However, there is no clear evidence to suggest that he suffered trauma to his neck as a result of the Accident.   Regulation 1.3(i) requires the medical condition to be “wholly or mainly” attributable to “the nature of the duty”.  It does not provide for the exacerbation of a medical condition unless those criteria are met.  For the reasons set out above, therefore, I do not consider that the decision not to grant him an injury award is perverse because I consider that there was insufficient evidence to suggest that his medical condition was caused wholly or mainly by the nature of his duty.   
54. Although I do not find that there is evidence of maladministration in MyCSP’s ultimate decision to reject his application for injury benefits, I do have some concerns about the handling of Mr Selfe’s 2009 Application between August 2009, when MyCSP received it, and 15 February 2010, when they submitted it to CHS.  No progress had been made in the intervening period and Mr Selfe suffered the inconvenience of having to chase the matter in February 2010 and having to submit a further medical consent form after the previous one became out of date as a result of the delay.  
55. In my view, there was also evidence of delay in the Stage one application which was received on 24 February 2011.  The notice of decision was not sent to him until 7 July 2011, which was slightly over the four month time limit set out in the procedures.  I have not been provided with evidence to show that he was updated with the reasons for the delay in the intervening period and therefore consider that MyCSP failed to follow their procedures in that regard.  

56. However, I do not find that there was maladministration in relation to the handling of the 2009 Application.  It is apparent that there was a delay between 31 August 2009, when RFA say that they sent Mr Selfe’s Stage 1 Application to MyCSP and 18 February 2010, when it was discovered that this had not been actioned.  Given that MyCSP have no record of receiving that application, however, I do not consider that they are responsible for the lack of progress during that period.  
57. I have no doubt that the maladministration identified will have caused Mr Selfe distress and inconvenience and I have made an appropriate direction below.  

Directions
58. I direct that within 28 days of the date of this determination, MyCSP shall pay to Mr Selfe, £200 for his distress and inconvenience caused by the maladministration that I have identified.  

Jane Irvine 
Deputy Pensions Ombudsman
4 October 2013 
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