PO-1893
PO-1893

PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant
	Mr Ronald Hawkins

	Scheme
	Spectris Pension Scheme (the Scheme) – Servomex Section

	Respondent 
	Spectris Pension Trustees Ltd (the Trustees)


Subject

Mr Hawkins complains that the Trustees will be increasing his Guaranteed Minimum Pension (GMP) attributable to service after 6 April 1988 in the Scheme incorrectly in line with the Consumer Price Index (CPI) from his State Pension Age (SPA) in May 2015. He contends that his former employer, Servomex plc, and the Trustees had promised him in 1996 that his post 6 April 1988 GMP transferred from the BICC Group Pension Scheme (BICC Scheme) into the Servomex Pension & Assurance Scheme (Servomex Scheme) (now incorporated into the Scheme) would increase annually in line with the Retail Prices Index (RPI) during payment.     
The Deputy Pensions Ombudsman’s determination and short reasons 
The complaint should not be upheld because:
· Servomex plc did not promise Mr Hawkins that increases to his post 6 April 1988 GMPs would always be calculated with reference to RPI and therefore there was no contractual agreement between the parties; the Scheme information which referred to RPI increases on post 6 April 1988 GMPs  provided by Servomex plc and subsequently the Trustees was just a statement of the current method of increase;

· the letter dated 10 May 1996 from the Scheme Trustees was not a contractual offer because such contracts are only possible where the employer is involved in which case the remedy must lie with the courts or an employment tribunal;

· the change of future increases on post 6 April 1988 GMP from RPI to CPI does not constitute a modification of accrued benefits under Section 67 of the Pensions Act 1995; and

· the basis of estoppel is not met since the Trustees did not make any clear or unambiguous promises that RPI was the measure which would always apply to post 6 April 1988 GMP increases and Mr Hawkins did not act in reliance of any alleged promise.

DETAILED DETERMINATION
Material Facts

1. Mr Hawkins was originally an employee of Biccotest Ltd (BICC) and a member of the BICC Scheme. When BICC was acquired by Servomex plc in September 1995, he was offered membership of the Servomex Scheme from 1 January 1996. In an announcement to all members of the BICC Scheme dated 31 October 1995, the Servomex Scheme trustees said that:

· their membership of the BICC Scheme would cease on 1 January 1996 and they would be entitled to a deferred pension;

· after joining the Servomex Scheme, they could transfer the deferred pension benefits available to them from the BICC Scheme into it; and

· the transfer value would be calculated on an enhanced basis already agreed between BICC and Servomex plc. 

2. After attending a presentation given by Pointon York, the Servomex Scheme advisers, in November, Mr Hawkins decided to join the Servomex Scheme on 1 January 1996.

3. The Servomex Scheme trustees informed Mr Hawkins in a letter dated 10 May 1996 that the enhanced transfer value available to him would purchase benefits in the Servomex Scheme that were at least comparable with those which he was entitled under the BICC Scheme. They said that based on a provisional transfer value received from the managers of the BICC Scheme, Pointon York had calculated that he would be entitled to 21 years 7 months’ pensionable service in the Servomex Scheme from the 18 years 110 days’ pensionable service in the BICC Scheme, i.e. an uplift of 18%.
4. The letter also said that:

· the actual amount which would be paid over to the Servomex Scheme depended upon the market conditions at the time of payment;

· when the final amount was paid, there might be an (upward) adjustment to the added years figures stated;  

· the Servomex Scheme trustees and Servomex plc wanted to ensure that Mr Hawkins made his decision on whether to transfer with a full understanding of the benefits offered; and

· they had therefore arranged for Pointon York to make a presentation to him covering, in particular, the benefits available from the transfer value.
5. Mr Hawkins attended a further presentation given by Pointon York in May 1996 before deciding whether or not to proceed with the transfer. During the presentation, he says that he requested a written statement detailing exactly what benefits would be available from the “added years” of service if he transferred in his accrued benefits from the BICC Scheme into the Servomex Scheme.

6. In response, Servomex plc sent general memos to the members of the BICC Scheme on 3 June 1996 (with the member’s name handwritten on each one) which said that:

“You recently received a letter in which we informed you of the “added years” of service you will be offered if you transferred your benefits from the BICC Scheme to the Servomex Scheme.
Subsequently, pension presentations were held and Pointon York agreed that written clarification would be given on one matter. You have been offered “added years” of service for your transfer value and this note has been issued to confirm that the “added years” will count for pension benefits in the Servomex Scheme in the same way as your pensionable service. This means that:

· Early retirement will be treated in the same way, that is, there will be no early retirement penalty for the “added years” on retirement at or after age 60.

· Early retirement benefits before age 60 will also be treated in the same way, that is, the same reduction factor will be applied as for your pension calculated on the normal pensionable service.   

· The pension calculated on your “added years” of service will receive pension increases in payment. This is complicated but the procedure is explained here to avoid any future misunderstanding. The scheme pension in excess of the GMP will be increased each year in payment by the increase in RPI up to a maximum of 5% pa. Also, that part of your GMP accrued after 5 April 1988 will be increased by RPI up to 3% pa. Your GMP will receive further inflationary increases which will be paid by the government and will be included in your State pension payments.     

Future benefit improvements, if any, will not automatically apply to your “added years” of service. In any such consideration, advice will be taken from our pension advisers, Pointon York, in formulating a decision.”

7. Mr Hawkins asked the BICC Scheme trustees in June 1996 to transfer the value of his benefits in the BICC Scheme into the Servomex Scheme.       

8. In December 1999, Servomex plc sent a letter to all members of the Servomex Scheme which said that:

· the actuarial valuation as at 1 July 1996 and interim reviews in 1997 and 1998 had all indicated a substantial surplus over and above the calculated pension liabilities;

·  the actuarial valuation as at 1 July 1999, however, disclosed that the previous valuations had over-estimated the surplus and consequently the financial strength of the Servomex Scheme was significantly weaker than expected on an ongoing valuation basis;

· to eliminate the deficit, Servomex plc proposed to make an immediate lump sum of £570,000 into the Servomex Scheme and recommence full employer contributions from 1 December 1999;

· there would be no surplus available within the Servomex Scheme for the foreseeable future and thus no funding for discretionary benefit enhancements which have been available in recent years; and 

· the implications were as follows:-
“a) Pensions in Payment
Statutory provisions provide that the GMP element of pension increases in line with RPI each year…The (Servomex) Scheme’s Rules further provide that all pensions accrued in respect of service after 1st July 1995 over and above the GMP element will be increased in accordance with RPI, subject to a maximum of 5% in any one year. However the excess pension over the GMP for pensions paid in relation to service before 1st July 1995 cannot now be increased for the foreseeable future.
b) Early Retirement

Servomex and the Trustees will continue to consider requests to take a pension earlier than age 65. However, such pensions may only be granted on the basis that they are reduced by an appropriate discount calculated by the actuary to reflect the number of years prior to age 65 that payments commences. There is no funding in the (Servomex) Scheme for early retirement with an undiscounted pension.

Early retirement on the grounds of ill health will not be affected.

Both Servomex and the Trustees hope at some point in the future the funding level of the (Servomex) Scheme may have improved to the point at which a substantial surplus is again created, thereby allowing re-commencement of discretionary enhancements. This will, however, require particularly strong investment performance over a sustained period.”        

9. In a memo dated April 2000 to all BICC members of the Servomex Scheme, Servomex plc wrote:

“Following enquiries from BICC members…we have ascertained that the terms of the bulk transfer provided for:
(a) BICC members to take an undiscounted early retirement pension at age 60 or at any time thereafter;

(b) for the total pension in payment in excess of the GMP to be subject to increases in accordance with RPI subject to a maximum of 5% pa

These benefits will continue to be provided by the (Servomex) Scheme and following advice received from the actuary, Servomex has undertaken to make a further lump sum contribution of £250,000 as a consequence.”    
10. Mr Hawkins became a deferred pensioner in the Scheme on 31 March 2000 and commenced receipt of his pension from his 60th birthday, 22 May 2009.      
11. In December 2005, Mr Hawkins sought confirmation from the Trustees that the special provisions applying to members who agreed to transfer their BICC Scheme benefits into the Servomex Scheme still applied and would be written into the documentation defining the merged scheme. The Trustees replied in January 2006 that this would happen. In particular, the Trustees reiterated that from age 65 onwards, his post 6 April 1988 GMP and his excess over GMP from age 65 would increase by 3% pa or RPI, if less and 5% pa or RPI, if less respectively.         
12. In July 2011, the Trustees informed Mr Hawkins that they had applied an incorrect rate of increase to part of his excess over GMP pension. They said that as he was an ex-BICC member of the Scheme, he was entitled to receive in 2011 pension increases in line with RPI up to a maximum of 5% pa (which meant that he should have received an increase of 4.6% instead of 2.5%). They also told him that from his SPA in May 2015, the part of his pension becoming the post 6 April 1988 GMP would now increase in line with CPI and not RPI (up to a maximum of 3% pa) in accordance with statutory legislation.

13. Mr Hawkins queried the change of pension increase to his post 6 April 1988 GMP from RPI to CPI because: 
· special terms were offered to ex-BICC members (in May/June 1996) who decided to transfer their benefits to the Servomex Scheme including post 6 April 1988 GMP  increases during payment in line with RPI up to 3% pa (as has been confirmed several times);    

· the Trust Deed and Rules of the Scheme may not currently define a different post 6 April 1988 GMP increase rate for ex-BICC members but this could be amended (as they were previously for the excess over GMP increases); and

· for ex-BICC members most of their GMP entitlement was transferred into the scheme and had been funded for on RPI based increases.             

14. The Trustees replied in October 2011 that, the Scheme’s lawyers had advised them that there was nothing in the former Servomex Scheme rules or the Scheme rules giving ex-BICC members the right to have their post 6 April 1988 GMP increased in line with RPI (instead of at the statutory level which was now CPI) subject to a maximum of 3% pa.

Summary of Mr Hawkins’ position  
15. There were three main special terms offered in a memorandum dated 3 June 1996 to ex-BICC Scheme members, i.e. that no penalty would apply on early retirement on or after age 60, all the pension in excess of GMP would be increased by RPI up to 5% pa, and the GMP accrued after 5 April 1988 would be increased by RPI up to 3% pa during payment. These terms were conditional on transferring benefits from the BICC Scheme to Servomex Scheme. The Trust Deed and Rules of the Scheme were amended with the intention of giving these terms to ex-BICC members. The memo should therefore be regarded as a specific contractual offer to him by Servomex plc.

16. There was initially confusion concerning the special terms for ex-BICC members as the original amendments made to the trust deeds were incomplete. The December 1999 letter incorrectly said that enhancements such as the no early retirement penalty applying on or after age 60 and increasing the whole excess over GMP pension in line with RPI up to 5% pa were discretionary and could no longer be afforded by the Scheme. But after representations from ex-BICC members, it was recognised that the Scheme Trust Deed and Rules were wrong and amendments were made to ensure that the ex-BICC members would continue to receive what had been offered to them. 
17. The third term offered i.e. the GMP accrued after 5 April 1988 would be increased in line with RPI up to 3% pa was never questioned since it has until recently been a statutory requirement. 
18. RPI based post 6 April 1988 GMP increases were explicitly offered to ex-BICC members in return for transferring from the BICC Scheme to Servomex Scheme. Now that the statutory post 6 April 1988 GMP increase has changed from RPI to CPI, the Scheme Rules should be amended so that ex-BICC members continue to receive post 6 April 1988 GMP increases in line with RPI as promised.
19. The letter dated 10 May 1996 which he received from the (Servomex) Scheme Trustees provided details of the improved benefits available in return for transferring his pension rights from the BICC Scheme to the Servomex Scheme. This special offer satisfied the legal requirements for a simple contract. In his view, a contract therefore exists between him and the Trustees which they should now honour.
20. Mr Hawkins says that:

“The agreement is that the scheme offers improved terms in return for my transfer of benefits into the scheme.
The promise is the improved terms defined in the 03/06/1996 memo and the consideration is the transfer of all my benefits from the BICC Scheme into the Servomex Scheme.
My intention for the agreement to be binding is demonstrated by my transferring benefits into the scheme.”   
21. The terms of this contract were incorrectly incorporated into the Servomex Scheme Rules at the time. A later deed of amendment only partially corrected this error.

22. A Servomex Scheme trustee originally thought that the June 1996 memorandum was a note intended as a general guide but he has changed his view and now considers it to be an accurate description of what the Servomex Scheme offered in return for transferring benefits from the BICC Scheme.

23. In his opinion, the records of the Servomex Scheme will show that the wording of the memorandum had been drafted by Pointon York and carefully considered by the Servomex Scheme trustees. The memorandum contained no statement that its contents would be overridden by the Servomex Scheme Rules since it was defining what was intended to be written into them. The sentence that “This is complicated but the procedure is explained here to avoid any future misunderstanding” is a clear and unambiguous representation that the later statement “Also, that part of your GMP accrued after 5 April 1988 will be increased by RPI up to 3% pa…” would continue to apply. (The Trustees refute this assertion. They say that the phrase should be taken to indicate that the description was a summary rather than a full and complete legal contract).  
24. The Scheme should therefore be estopped by the memorandum from changing its post 6 April 1988 GMP increases during payment from RPI to CPI related.
25. During the presentations, it was mentioned that the Scheme rules would be amended to reflect the special offer.   

26. Any surplus in the Scheme should be used to pay the small post 6 April 1998 GMP increases (the difference between CPI and RPI) promised to the few ex-BICC scheme members before being used to fund benefits that were not promised.
27. He says that:

“The transfer in from the BICC scheme was at a time when schemes all used RPI for increasing GMP in payment. Consequently the transfer value would have included an estimated sum related to increasing my GMP accrued from 5 April 1988 to 31 December 1995 by RPI (not CPI) for each year when in payment based on my expected life. In order to preserve the value of my transferred in benefits, the Scheme must therefore continue to use RPI for increasing the relevant 7 years 9 months of my GMP for each year, as included in the transfer value. The decision to use RPI was in effect made when the transfer value was calculated and the scheme is therefore not able to use an alternative index.”

Summary of the Trustees’ position  
28. Although correspondence at the time may have referred to RPI increases, the Scheme Trust Deed and Rules take precedence in issues of dispute. It is generally accepted that the reference of RPI in the correspondence was a simplification to describe members’ entitlements which at the time were based on RPI. 
29. GMP increases have always been statutory. It was the Government’s decision to change the statutory calculation basis from RPI to CPI rather than a change in the Scheme Rules by the Trustees. There is nothing in the Servomex Scheme Rules or the Scheme Rules that gives ex-BICC members the right to have their post 6 April 1988 GMP increased in line with RPI.    

30. It is their duty to ensure all members’ best interests are upheld with no preferential treatment of any category of members over another. They are consequently not at a liberty to amend the Scheme Rules to favour ex-BICC members. In any case, improvements to entitlements can only be made with the approval of the principal employer.

31. No letters were issued to members regarding the amendment of statutory revaluation from RPI to CPI. A summary of the change was provided in the Annual Report to Members for the year ended 2010 however. 
32. Mr Hawkins received a copy of the 1995 edition of the Servomex Scheme booklet which said that it only summarised the main provision. It also included a clear proviso stating that he should refer to the Servomex Scheme Trust Deed & Rules which described in full the scheme benefits and overruled the non-legally binding booklet, should there be any discrepancies. In their view, it is unreasonable for Mr Hawkins to have relied solely on the summary of GMP increases given in the memorandum dated 3 June 1996 for information on how his GMP would increase during payment.
33. The Trustees made their decisions independently before their meeting in July subject to confirmation of the decision being issued in writing. There are consequently no minutes referring to the decision and reasons to provide to Mr Hawkins.       

34. The current Scheme administrators do not hold any files from Pointon York containing documents relating to the decisions made pertaining to the memorandum of 3 June 1996.

Conclusions

35. Mr Hawkins contends that special pension terms were offered to him by Servomex plc in a memorandum dated 3 June 1996 in order to induce him to transfer his benefits in the BICC Scheme to the Servomex Scheme. In particular, he asserts that Servomex plc promised him that his post 6 April 1988 GMP would be guaranteed to increase in line with RPI (up to a maximum of 3% pa).

36. The issue regarding pension increases being linked to RPI has been the matter of much debate and review by the courts. The courts have ruled in other similar cases that although the use of RPI may be present in explanatory literature, unless there is a promise or assurance which is clear and unambiguous that RPI will be used in perpetuity then the members may not rely on any such statements.
37. The memorandum clearly relates to the position of ex-BICC members in the Servomex Scheme generally.  It was drafted with space for the name of the recipient to be manually added later to ensure that it was distributed to the correct members. I do not therefore consider that it can be said that the memorandum amounts to a representation or promise made by Servomex plc to Mr Hawkins personally that his post 6 April 1988 GMP would always be increased in line with RPI (up to a maximum of 3% pa).Furthermore, I do not consider the letter dated 10 May 1996 from the Trustees to be a contractual offer because such contracts are only possible where the employer is involved in which case the remedy must lie with the courts or an employment tribunal. 

38. Although I appreciate that Mr Hawkins disputes this position, I have not seen any clear statement or promise made to him personally on which he could rely upon. 
39. I also appreciate that Mr Hawkins considered that there was a clear policy in the past that post 6 April 1988 GMPs would be increased at least on the “3% pa or RPI, if less” basis. However, an expectation or assumption that because things had been done a certain way in the past they were likely to continue in the future, is not sufficient to show reliance on a promise or statement. 
40. Pension scheme rules and benefits, and the legislation governing them, often change over the years that a member's benefits are accrued. The Trustees could not have predicted future changes in relation to post 6 April 1988 GMP increases no longer being linked to RPI.   

41. It was reasonable to state the practice at the time, particularly bearing in mind that CPI was not in common use until later. For a number of years RPI was used to calculate pension increases, and other aspects of price inflation. It is therefore not unusual or indicative of wrongdoing that the Trustees or Servomex plc, referred to it in literature, which is there to provide general and succinct information about the Scheme to the members.

42. But even if, as Mr Hawkins argues, he reasonably believed, based on what he was told, that his future increases would be in line with RPI, that would not entitle him to those increases. I would have to consider whether he acted to his detriment based on his belief. I appreciate that the wording could have been more carefully constructed, to the extent that it at least set out what the rules of the Scheme allowed for in relation to post 6 April 1988 GMP pension increases. Had the Scheme literature been worded differently, it could not have referred to the use of CPI – this particular index was not anticipated before June 2010. So it could have only said that RPI is the current measure used, but another measure may be used in future as a result of legislative changes. 

43. In practice I think it highly unlikely that Mr Hawkins would have done anything differently if the Scheme literature had clearly said (as it might) that while post 6 April 1988 GMP increases were linked to RPI (subject to a maximum of 3% pa), there was no guarantee that RPI, as opposed to some other measure of inflation proofing, would be used in the future. He would ultimately have been acting on the possibility that the measure used could be changed to an unknown (and possibly higher) index, at an undetermined date in the future. 

44. In any case, to establish whether Mr Hawkins received a clear and unambiguous statement regarding pension increases, I consider that communications should be looked at as a whole as opposed to singling out certain documents.     

45. In my judgment, none of the Scheme literature provided to Mr Hawkins makes a commitment in specific terms that all post 6 April 1988 GMP benefits must be increased in line with the RPI, and always will be.  As the literature did not in my view create an expectation that post 6 April 1988 GMPs were guaranteed to increase annually at 3% pa or RPI, if less, I do not consider that Servomex plc breached the duty of good faith they owed to Mr Hawkins. 
46. I do not also therefore accept with Mr Hawkins’ view that he entered into any type of contractual agreement based on the memorandum which would oblige his post 6 April 1988 GMP increases to be linked to the RPI.
47. Section 67 of the Pensions Act 1995 does not allow the modification of previously accrued benefits. Mr Hawkins suggests that this clause should apply in his case. In fact, it is not applicable since the change to post 6 April 1988 pension increases does not represent a modification to Mr Hawkins’ entitlement under the Scheme. In moving from RPI to CPI, the Trustees are changing the way that future increases are calculated for post 6 April 1998 GMP, and so Section 67 does not apply here.

48. Finally, there is the argument that the Trustees should be estopped from making the change from RPI to CPI. There are different forms of estoppel. As Mr Hawkins seeks to rely on the alleged promise made by Servomex plc, I shall first consider whether promissory estoppel or estoppel by representation applies. The elements which must be present are that essentially, there must be a clear and unambiguous promise by the first party, which in turn leads the second party to alter their position, and to subsequently vary the terms of the promise would be detrimental. When these are all present, estoppel may prevent the first party from going back on the promise or representation. 
49. In this case, there was no statement, by Servomex plc that constituted a clear and unambiguous representation regarding the continued use of RPI. Nor do I consider there was an indication that RPI was the measure that would always be adopted for pension increases. So the first element which must be present to successfully make an argument for estoppel by representation, is not met. Furthermore, my view is that Mr Hawkins has not acted in reliance of the alleged representation, or indeed that he will suffer a financial loss if a different calculation method is used. There must also be consideration, where something is given in exchange for something else – this does not apply here either.
50. I have also considered estoppel by convention. This arises where the parties to an arrangement have put a particular interpretation on the terms of it, on the faith of which each of them, to the knowledge of the other, acts and conducts their mutual affairs and it would be unconscionable to alter the existing position. But this was not something that was mutually understood by all of the parties – i.e. the Trustees, Servomex plc and its members. Mr Hawkins may have assumed that RPI would always be the measure used to calculate his post 6 April 1988 GMP increases but that was not as a result of communication by Servomex plc or the Trustees. 
51. Therefore, I find that Mr Hawkins has not suffered maladministration (and so no injustice in consequence), in either the way the change to the CPI has been implemented or the information provided to him.  I do not uphold his complaint.

Jane Irvine
Deputy Pensions Ombudsman

27 May 2014
APPENDIX
Relevant Clause from the Deed of Amendment dated 18 September 2000
The Rules do not reflect the fact the Former BICC Members are entitled to an unreduced pension at age 60 and to certain pension increases and consequently the Principal Employer authorises the Trustees to amend the Rules as follows:     

Rule 12 is amended by the insertion of new rule 12.5 after rule 12.4:-

“12.5 Notwithstanding anything to the contrary in this Rule, pensions which have been awarded under the Scheme to Former BICC Members in respect of the service credit which has been granted on the transfer from the BICC Group Pension Fund in excess of GMP will be increased each year by LPI.

---------------------------------------------------------------------------------------------------------------

Spectris Pension Plan – Trust Deed & Rules dated 6 April 2006

8. PENSION PAYMENTS AND INCREASES 

Increases in Member’s Pension  

8.5 Subject to rule 8.8, on each anniversary of the date it started (or on such other date as the Trustees may decide and notify in writing to the Member), the Member’s pension under rule 3 (excluding the Member’s GMP and any amount given up by the Member on choosing an option under rule 4) will increase by the amount set out in the appropriate Appendix to the Rules. No increase under this rule will apply to that part of the Member’s pension which represents the Member’s GMP.

Limited price indexation
8.8 Any increase under rule 8 to that part of a person’s pension under the Plan (unless secured by AVCs) must not be less than the amount required to comply with section 51 of the Pensions Act 1995.

12. CONTRACTING OUT 
GMPs for Contracted-out Employment before 6 April 1997

12.1The Trustees must administer the Plan to satisfy section 9(2A) of the Pension Schemes Act 1993 for Contracted-out Employment before 6 April 1997 and in particular any part of GMPs in payment related to earnings in Tax Years from 1988/89, must increase as set out in sections 109 and 110 of the Pension Schemes Act 1993.  Rule 4.5 and rule 30.3 (trivial pension), rule 10.3 (unclaimed benefits), rule 10.5 (beneficiary incapable of acting) and rule 10.7 (bankruptcy) will override any requirement to provide GMP for any person under the Plan.

Appendix 11 – Members of the Former Servomex Scheme

Rule 18 Pension Increases      
The amount of the increase under rules 8.5, 8.6 and 8.7 will be the amount required to comply with section 51 of the Pensions Act 1995. In the case of a Former BICC Member, these increases will apply to any pension payable under the Plan attributable to service credits granted as a result of the transfer from BICC Group Pension Fund to the Former Servomex Scheme.

-----------------------------------------------------------------------------------------------------------------
Spectris Pension Plan
Benefit Summary by Category – prepared by the Administrator in 2008

Increases in Payment
Escalation of GMP accrued before 6 April 1988
Statutory

Escalation of GMP accrued after 5 April 1988  
Statutory    
-1-
-2-

