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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr David Bridge

	Scheme
	Elton Games Ltd Pension Scheme

	Respondents
	Elton Games Limited (the Company) and Mr T Whittaker as Principal Shareholder in Company.


Subject
Mr Bridge complains that pension contributions have not been paid into the pension scheme between 2008 and 2012 even though these have been deducted from his salary. The Company has now gone into voluntary liquidation from May 2012.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Elton Games Limited. The Company has admitted that contributions amounting to £2,564.40 have not been paid into the pension scheme, however I do not find that Mr Whittaker is personally liable for the pension contributions. Although Mr Whittaker was a director of the Company, it is a limited liability company and Mr Bridge and the other employees agreed to the repayment plan from the Company. When the Company went into voluntary liquidation the underpaid pension contributions which could not be recovered from the Redundancy Payments Office became a debt of the Company and not Mr Whittaker personally. 
DETAILED DETERMINATION

Material Facts

1. Mr Bridge had worked for Elton Games Limited since 2007 and prior to that with its predecessor company and was a member of the Group Stakeholder Plan with Halifax Financial Services (Halifax). Mr Bridge’s employment was terminated at the end of March 2012. The Company went into voluntary liquidation in April 2012 and Begbies Traynor was appointed as the liquidator.   

2. Mr Bridge was aware prior to the Company’s liquidation that some contributions had been missed as the Company’s financial position had been discussed with the staff and Halifax had provided details of the missing contributions. The missing contributions had started initially from July 2008. Halifax had informed the Pensions Regulator about the missing contributions and the company had submitted a repayment plan to the Pensions Regulator dated 25 November 2010. The Pensions Regulator replied on 24 December 2010 that they were not in a position to accept or approve any repayment plan and that the company were still in breach of the Personal Pension Schemes (Payment by Employers) Regulations 2000. The letter then went on to say


“The Regulator does, however, take a pragmatic and risk based approach in 
considering the use of its powers and after further consideration has concluded 
it would not be appropriate to use our powers at this stage.”
3. At the time of the company going into liquidation the repayment plan had not been completed and further contributions had been missed. Halifax has confirmed that the missing contributions cover the period November 2008 to December 2009 and February 2011 to January 2012 inclusive (a total of 26 months). 

4. Mr Bridge has claimed a payment from the Redundancy Payments Office to cover the pension contributions for February and March 2012. Halifax has also claimed a payment from the Redundancy Payments Office for the period June 2011 to January 2012.

5. Thus the net position is 


Total contributions outstanding


£3,847.76


Less Claimed from Redundancy Payments Office
£1,283.36

Net Contributions due



£2,564.40
6. Begbies Traynor in their letter of 31 May 2012 to all members and creditors say that unsecured creditors are unlikely to receive any dividend.
Conclusions

7. The company have admitted that the contributions have not been paid and even after the reclamation from the Redundancy Payment Office there is still a shortfall of £2,564.40.

8. Mr Whittaker was the principal director of the company and was responsible overall for the payment of wages and pension contributions. When the repayment plan was proposed and accepted by the members in November/December 2010 the intention was to have all of the outstanding contributions paid by March 2012. This did not happen and the employees were laid off in April 2012.

9. There is no evidence that Mr Whittaker took it upon himself to carry out specific acts of administration in relation to the pension scheme which he would not ordinarily have done as a director of the company. Therefore the complaint against Mr Whittaker is not upheld.

10. It is probably unlikely that the Company will pay a dividend but in the event that they do have additional funds I recommend that Elton Games Limited should pay the outstanding contributions of £2,564.40 plus simple interest at the base rate for the time being quoted by the reference banks calculated from the date each contribution was deducted to the date of payment.
Directions   

11. To put matters right I therefore direct that Elton Games Limited should pay the outstanding contributions of £2,564.40 plus simple interest at the base rate for the time being quoted by the reference banks calculated from the date each contribution was deducted to the date of payment.

JANE IRVINE
Deputy Pensions Ombudsman

25 June 2013 
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