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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr Michael Bennett

	Scheme
	Pfizer Group Pension Scheme (Wilkinson Sword Fund) (the Scheme)

	Respondent(s) 
	The Trustees of the Pfizer Group Pension Scheme (the Trustees)



Subject

Mr Bennett complains against the Trustees because they provided him incorrect information about by how much his pension would increase while in deferment. Further that the Trustees have not paid him the correct pension amount for February 2013. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the Trustees because Mr Bennett relied on information which was over 20 years old and he did not ask for up to date statements.  Further the Trustees have correctly increased his pension. However, the Trustees do need to establish whether they have underpaid Mr Bennett’s pension in February 2013.
DETAILED DETERMINATION
Scheme Rules and Statute (as relevant) 

Definitive Trust Deed and Rules Amendment (16 May 2001) 

Increases in deferred benefits 

“Short Service Benefits before they come into payment shall be revalued in accordance with Chapter II of Part IV of the Pension Schemes Act 1993.”

Part IV of the Pension Schemes Act 1993 
76 Pension increases

(1)A scheme which by its rules provides for increases of long service benefit from time to time (whether by way of upwards revaluation or otherwise) must provide for corresponding increases of short service benefit in the case of members whose pensionable service terminates at any time after the coming into force of any such rule. 

…

(3)If an increase of long service benefit is to take effect at a specified time after termination of service, the corresponding increase of short service benefit must take effect at the same time after the time when short service benefit becomes payable. 

84 Basis of revaluation
5)The fact that a scheme provides for the amount of the pension or other benefit for a member or for any other person in respect of him to be increased during the pre-pension period-

(a)by the percentages specified during that period under section 151(1) of the Social Security Administration Act 1992 (directions specifying percentage increases for up-rating purposes);  or  

(b)under any arrangement which, in the opinion of the Secretary of State, maintains the value of the pension or other benefit by reference to the rise in the general level of prices [previously Retail Price Index] in Great Britain during that period, 

does not in itself result in conflict with this section, if the increase falls to be determined by reference to an amount from which the guaranteed minimum for a member or a member's  widow, widower or surviving civil partner has not been deducted.

Pensions Act 2011

19 Indexation and revaluation

(1)Section 84 of the Pension Schemes Act 1993 (basis of revaluation of accrued benefits) is amended as follows. 

(2)In subsection (5)(b) for the words from "maintains" to "index" substitute ", in the opinion of the Secretary of State, maintains the value of the pension or other benefit by reference to the rise in the general level of prices in Great Britain".

2A 

(e)had, in paragraph (b) of the definitions of "the higher maximum rate" and "the lower maximum rate" in paragraph 2(6), the words "retail prices index" been substituted for "general level of prices", and 

(6A)"In this paragraph "retail prices index" means-

(a)the general index of retail prices (for all items) published by the Statistics Board (or any predecessor), or

(b)where that index is not published for a month, any substituted index or figures published by the Board (or any predecessor)." 

Scheme Rules in Place when Mr Bennett left service: 

“The pension calculated in accordance with paragraph (A) [Short Service Benefit] above shall be increased in each complete Tax Year after that in which the Member left Service up to and including the last complete Tax Year before the Normal Pension Age by either 

(i) 5 per cent, compound for such Tax Year, or

(ii) the percentage increase in the cost of living in such Tax year calculated by reference to the Official Index of Retail Prices or otherwise, as the Trustees may with the consent of the Principal Employer determine which makes the lesser increase.”

Material Facts

1. Mr Bennett was employed by a subsidiary of Wilkinson Sword, Pains Wessex Limited from 1976 to 1986. He was a member of the Scheme during this period. Mr Bennett left Pains Wessex Limited in May 1986 and also ceased to be a member of the Scheme. 

2. The Trustees wrote to Mr Bennett on 30 May 1986 (1986 letter) setting out the options available to Mr Bennett. His options were to leave his pension within the Scheme or transfer to an approved pension fund operated by his future Employer or transfer to a Section 32 buy-out annuity. On the letter the Trustees added: 

“Your basic preserved pension [£3019.52] will be increased by 5% per annum compound at the end of each complete tax year prior to your normal pension age, so that assuming you draw your pension at age 65 this will have increased to £10225.15 per annum.”

…

“…You should note that the benefits are payable under the terms of the Rules of the Fund….”

3. The Wilkinson Sword Fund merged with Pfizer Pension fund, after Pfizer took over Wilkinson Sword.

4. In December 1992 Mr Bennett wanted to transfer his Scheme benefits. He asked for an up to date benefit statement and on 8 December 1992, he was told that: ”Preserved Pension at Normal Pension Date (17/02/2013): £10225.15 p.a.”

5. After receiving the benefit statement in 1992 Mr Bennett decided against transferring his benefits as alternative schemes could not offer an annual pension which was as competitive as quoted by the Scheme. 

6. Mr Bennett requested a benefit statement in 2012. In September 2012 the Trustees issued the benefit statement, which showed an annual pension of £8,135.07 and not the £10,225.15 which Mr Bennett had expected. 
7. Mr Bennett invoked the Internal Dispute Resolution (IDR) procedure- he said that in 1986 and 1992 he was led to believe that his preserved pension would be guaranteed as £10,225.15 per annum from his Normal Retirement Date. 

8. Stage 1 of the IDR was considered by the Scheme and his complaint was not upheld. The letter Mr Bennett received in 1986 and the 1977 Pension Handbook referred to 5% increase per annum, but benefits are calculated in line with the Scheme rules.  Further the Trustees issued a newsletter in 2001 whereby they informed members of the error in the 1977 handbook, which had been corrected in the 1987 Handbook. It is possible that, as a deferred member, Mr Bennett did not receive a copy of the revised handbook in 1987. 
9. The newsletter said: 
“Some members may have received communication material such as a members booklet or leaving service statement which refers to increases in respect of deferred pensions being at the rate of 5% with no reference to the restriction in the Rules to pay the lesser of 5% or RPI. When some of this communication material was first drafted, inflation was generally significantly above 5% and so it was not thought worthwhile to refer to the RPI limit, although this always applied under the Scheme’s legal documents. 

Please note that the increases as set out in the Rules will apply.”
10. The Scheme also changed increases applied against Retail Price Index (RPI) to Consumer Price Index (CPI). 
11. Mr Bennett asked for copies of the Scheme rules and the amendments made to them in relation to increases and a copy of the 2001 newsletter. The Scheme supplied both. Mr Bennett asked for a breakdown of how his deferred pension had been calculated. 
12. The breakdown of Mr Bennett’s benefits was as follows: 

· Date of leaving the Scheme: 30/05/1986 and Normal Retirement Date as 17/02/2013. 

· The preserved pension at date of leaving was £785.20 (GMP) and £2,234.32 (excess of GMP), making a total of £3,019.52 per annum. 
· Mr Bennett’s pension is revalued between date of leaving and Normal Retirement Date. The GMP is revalued at 5% for each complete tax years and the excess revalues in line with statutory revaluation for each complete year. The Government declared the revaluation rate for the period in question to be 245.10%. 

· Therefore, the GMP revalued at 3.3863 to make £2,658.76 and excess revalued at 2.451 to make £5,476.31, with a combined annual pension of £8,135.07. 

13. On receipt of the information from the Scheme, Mr Bennett invoked Stage 2 of the IDR procedure. He said that the Trustee did not provide him with accurate information in 1986, 1992 and did not send him the 2001 newsletter. As a result of the misinformation, he did not transfer his pension in 1992 and now it is too late to recover the difference. He would like the Trustees to increase his pension by £10,225.15 per annum or make a compensation payment so that he can purchase an annuity which would make good the shortfall (the difference between the pension quoted in 1986 and the pension offered at Normal Retirement Date).  Finally Mr Bennett said that as the Scheme rules from 1986 should apply to him, his pension should be increased by RPI and not CPI. 
14. The Trustees considered the matter under IDR Stage 2 and concluded that:

 Scheme Rules are not usually issued to members unless specifically requested.
The Trustees try to make the Scheme booklets as accurate as possible in order to reflect what is said within the Scheme rules.
In 1986 the letter Mr Bennett received did state that his benefits would be calculated in line with the Scheme Rules. But the Trustees accept that 1986 letter would have raised his expectation as it was incomplete and did not fully explain how preserved benefits are increased. 

The Trustees have discretion to decide whether to offer benefits which deviate from the Scheme rules. When considering discretion, the Trustees have to consider the interests of the members of Scheme as a whole.  The Trustees did not exercise discretion as the Scheme was underfunded and to increase its liabilities further would be unfair to other members. 
Finally, the Pensions Act 2007 introduced overriding legislation that annual pension increases should be applied against CPI rather than RPI. 
15. Mr Bennett agreed to take his pension from the Scheme on 17 February 2013. He decided to take a Pension Commencement Lump Sum of £39,583.14 with a reduced annual pension of £5,937.47. He says that he has not received February 2013’s pension of £211.75. His pension is paid in advance on the 25th of each month. 
Summary of Mr Bennett’s position  
16. Mr Bennett says that :

The Trustees had a duty to ensure that the information presented to him was accurate. 
The Trustees should have written to all deferred members personally, informing them that the 1977 handbook had been revised in 1987 and also sent a copy of the 2001 newsletter to deferred members. 

He disagrees with the assertion that he did not ask for benefit statements, as he did ask for one in 1992. 
The Trustees have not commented about the 1992 benefit statement which showed again that he was due a pension of £10,225.15. The 1992 statement did not mention any caveats , that the final amount will be subject to Scheme rules. 
It is irrelevant that the Scheme is underfunded and this being a valid reason to prevent him from being compensated. He adds that the Trustees have caused him distress because of the lack of care they have shown towards him. 
He has not received a payment for February 2013 regardless what the Trustees say. He would like me, to direct the Trustees to pay the amount of £211.75 with interest. 
Summary of the Trustees’ position  
17. The Trustees say:

The 1977 handbook which referred to 5% increases was drafted during the era where inflation averaged 14%. They issued a revised the 1977 handbook in 1987. 
The 1986 letter did contain a caveat that benefits would be calculated in line with the Scheme rules. 

Mr Bennett receives an increase to his pension while in payment at 5% which the Trustees consider to be generous. 

Mr Bennett’s benefits have not been underpaid as he has received his February 2013 payment in the beginning of March and March’s payment at the end of March 2013.  
Conclusions

18. Mr Bennett’s complaint will not be upheld because the Trustees have calculated his pension in line with the Scheme rules. The pension which Mr Bennett has received is correct in that it has been calculated correctly in line with the Scheme Rules. Mr Bennett argues that the information he received, in the form of the 1986 letter and 1992 benefit statement misled him to believe that he would receive a pension far higher than what he ultimately received, plus he expected his pension to be increased by RPI rather than CPI. 
19. The information Mr Bennett received in 1986 and 1992 was incorrect because it did not reflect what the Scheme rules said.  The Scheme rules said that deferred pension would increase by either “5 per cent, compound for such Tax Year, or the percentage increase in the cost of living by reference Retail Prices…” The information Mr Bennett received in 1986 and 1992 said that his pension would increase by 5% - without making reference to the caveat that it was either 5% or RPI whichever was lesser. 

20. It can be argued that it was maladministration that incorrect information was supplied to Mr Bennett in 1986. However, the 1986 letter did state that the benefits would be paid in accordance with the “rules of the Plan”. And the rules of the Plan state that increases will be either (whichever is lesser) of 5% or RPI. 
21. Therefore Mr Bennett based his expectations on information he received in 1986 that he would receive an unreduced pension of £10,225.15. I do not think Mr Bennett should have relied on such out of date information. As a deferred member, the Trustees were not obliged to send annual benefit statements automatically, but only when the member requested for them
and I note that he did not request any statements after 1992.Had Mr Bennett requested more up to date benefit statements, his expectations would have been managed, thus reducing any distress he may have suffered.  
22. Mr Bennett raises a point that the Trustees cannot alter RPI to CPI as a basis of calculating Pension Increases because RPI was mentioned in the Scheme Rules when he retired. But in reality when Mr Bennett reached his normal retirement date – his benefits were revalued before they were paid based upon the provisions of the amended Scheme Rules. The Scheme rules were amended to say that benefits “before they come into payment shall be revalued in accordance with Chapter II of Part IV of the Pension Schemes Act 1993.”  The Pension Schemes Act, section 76 says that benefits due from short service (deferred benefits) must be treated the same as active service benefits – and thus increases applied. 
23. The Pensions Schemes Act, section 86 states that while Schemes makes provisions for pension increases during the “pre-pension period”, such increases must be in line with “general level of prices in Great Britain during that period”. This in effect is a minimum requirement to ensure that members’ benefits are not revalued less than the cost of living. Section 86 had been amended from “retail price index” to “general level of prices” [CPI] by the Pensions Act 2011 Section 19 (2A). 
24. So the minimum level of increases which need to be applied to Scheme benefits to ensure they are no less than general level of prices are based on CPI. Mr Bennett makes the point that the Trustees cannot alter RPI to CPI when revaluing his pension before it was paid, but as explained above the Trustees can do so because they have amended their Scheme rules to take into account revaluations in line with Pension Schemes Act and the Pensions Schemes Act.  It is not maladministration for the Trustees to alter the method by which they revalued Mr Bennett’s pension. 
25. However it is unclear whether Mr Bennett has received February 2013’s payment. He has it seems been underpaid £211.75. He received his pension for March and April 2013 which is in line with what he was due for those months, however no payment appears to have been made from 17 February to end of February, which approximately equates to £211.75. However, the Trustees disagree with Mr Bennett and they say that his pension is in order. 
26. For this reason, while uncertainty surrounds the payment,  I will direct the Trustees to investigate whether the payment has been made and send Mr Bennett evidence that it has been paid. But if it has not been paid then the Trustees will need to pay Mr Bennett the underpayment plus add interest at the rate quoted by reference banks from February 2013 to date of settlement. 

Directions   

27. Within 28 days of the Determination, The Trustees shall investigate and let Mr Bennett know whether he has been underpaid or not and take action if he has been underpaid as highlighted in paragraph 26.
Jane Irvine 

Deputy Pensions Ombudsman

19 February 2014 
� 1. The Occupational Pension Scheme (Preservation of Benefits) Regulations 1991


27A Information to be furnished to early leavers


(1)The trustees or managers of any scheme must furnish in writing the information specified in paragraph (2)-


(a)as of course to any person as soon as practicable and, in any event, within 2 months after he or his employer has notified the trustees that his pensionable service has terminated; and 


(b)to any member or prospective member on request (not being a request made less than 12 months after the last occasion on which such information was furnished to him) as soon as practicable and, in any event, within 2 months after he requests it. 


(2)The information referred to in paragraph (1) is information as to the rights and options (if any) available to a member whose pensionable service terminates before he attains normal pension age.
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