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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr I Bryant

	Scheme
	Armed Forces Pension Scheme 2005 (AFPS 05)

	Respondent(s) 
	Service Personnel and Veterans Agency (SPVA)



Subject

Mr Bryant has complained that he was told that he could transfer benefits into the Scheme and has now been told that this is incorrect. He says that, as a result, he has been told that that he has been overpaid and a pension sharing order in respect of his former wife was not implemented in a timely manner.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Service Personnel and Veterans Agency because Mr Bryant should not have been given the option to transfer his earlier service into the AFPS 05 in 2005.
DETAILED DETERMINATION

Material Facts

1. Mr Bryant served with the Royal Navy from 1977 to 1993 (16 years and 73 days) and was a member of the Armed Forces Pension Scheme 1975 (AFPS 75). He received immediate payment of a pension (£8,457.60 less £3,363.47 commutation) and lump sum (£25,372.80) when he left (aged 38). Mr Bryant had also opted for additional lump sums (Life Commutation and Resettlement Commutation). Whilst he was in receipt of a pension, deductions were made for these lump sums from his pension. The Life Commutation deduction is ongoing, whilst the Resettlement Commutation deduction ceased at age 55.

2. In 1999, Mr Bryant joined the Royal Air Force and re-joined the AFPS 75. On 14 January 1999, the RAF Personnel Management Agency (PMA) wrote to Mr Bryant saying (amongst other things),

“Your appointment would be in the rank of Squadron Leader … Pay would be aligned to this seniority but would be reduced by £3363.47 a year. This is the total amount you have commuted from your Navy retired pay; £2695.51 a year under the Resettlement Scheme which would be deducted until age 55 and £667.96 a year under the Life Scheme which would also be deducted from subsequent retired pay.

You would be required to cancel your entitlement to any Navy Terminal benefits and serve on the Active List until your 55th birthday and … would be eligible for retired pay assessed on your total Navy and Royal Air Force Service but still reduced by £667.96 a year …

Your terminal grant would be reassessed on your total reckonable service. The Navy terminal grant already paid would not have to be refunded but it would be offset against the grant payable on your final retirement from the Active List.”

3. Extracts from the AFPS 75 and AFPS 05 Rules, together with relevant legislation can be found in an appendix to this document.

4. In Mr Bryant’s case, his pension was fully abated. When Mr Bryant’s pension was abated, the Resettlement and Life Commutation deductions were taken from his salary. The Armed Forces Personnel Administration Agency (AFPAA) (SPVA’s predecessor) wrote to him, in January 1999, explaining that, with effect from 1 February 1999, his salary would be reduced by £2,695.51 per annum under the Resettlement Commutation Scheme until age 55 or his last day of paid service whichever was earlier. They also said that his salary would be reduced by £667.96 per annum under the Life Commutation Scheme from 1 February 1999 until his date of exit from the RAF.

5. In November 2005, Mr Bryant was sent details of the Offer To Transfer (OTT) to the Armed Forces Pension Scheme 2005 (AFPS 05). The AFPAA wrote to Mr Bryant apologising for the delay in providing him with details of the OTT. They said they had been awaiting clarification of “certain rules” which were specific to his personal situation and that these had now been confirmed. SPVA have been unable to determine now which rules were being clarified. Mr Bryant was given the option to transfer the whole of his AFPS 75 service to the AFPS 05, including the earlier service (1977 to 1993). He elected to do so. Transfer to the AFPS 05 was covered by Part K of the Armed Forces Pension Scheme Order 2005 (SI2005/438) (see Appendix).

6. Mr Bryant left the RAF in April 2011. He was given the option to aggregate his two periods of service and elected to do so. Mr Bryant was awarded an annual pension of £32,212.08 and a lump sum of £96,636.33.

7. In 2012, SPVA were asked to provide information in relation to divorce proceedings. In March 2012 a decree absolute was issued, together with a pension sharing order (PSO) under which Mr Bryant’s former spouse was to receive 50% of his pension rights. SPVA acknowledged receipt of the PSO, on 12 July 2012, and said that they were required to give effect to it by the later of a date four months after the effective date of the order (20 April 2012) or the date on which they received all the information they required.

8. On 23 August 2012, SPVA wrote to Mr Bryant saying that it was likely that the Cash Equivalent Valuation (CEV) they had previously provided was incorrect. They acknowledged that the information would have been used in Mr Bryant’s divorce settlement and offered to provide a further CEV.

9. SPVA then wrote to Mr Bryant, on 21 September 2012, saying that he should not have been offered the option to transfer the AFPS 75 service in respect of which he had already received payment of benefits. He was offered two options:

To hold all his benefits in the AFPS 75 and aggregate the two periods of service (a total of 28 years and 149 days), giving him an annual pension of £26,058.24 and a balance of lump sum of £37,720.68 ; or

To transfer his later service to the AFPS 05 (12 years and 76 days) and restore his previous AFPS 75 benefits separately, giving him a total annual pension of £26,305.00 (£12,463.42 plus £13,841.58) and a lump sum of £41,542.74 (3 times his AFPS 05 pension).

10. Mr Bryant was asked to reconsider his OTT decision. SPVA had also identified that Mr Bryant should only have been paid a balance of lump sum after the earlier payment (£25,372.80) had been taken into account. Mr Bryant only received the letter on 15 November 2012 because the SPVA had decided that it should be hand delivered by a welfare officer rather than posted to him in Egypt where he was then based.

11. Mr Bryant declined to sign a further OTT option form and submitted a complaint under the Scheme’s internal dispute resolution (IDR) procedure on 20 November 2012. SPVA wrote to him, on 27 November 2012, acknowledging his application and responding to specific questions he had raised. They explained that the payments he had been making in respect of his Resettlement Commutation and Life Commutation were not connected to the overpayment they had identified. SPVA said that the overpayment had arisen because no account had been taken of the fact that Mr Bryant had already received a lump sum of £25,372.80 in 1993.

12. At Stage One of the IDR procedure, SPVA said that Mr Bryant was unable to transfer his earlier service into the AFPS 05 because his pension had been in payment. They referred him to Paragraph 0707 of Chapter 7 of Part 1 of JSP (Joint Service Publication) 764 which states,

“If an individual is in receipt of his AFPS 75 pension (albeit abated) there can be no aggregation under AFPS 05 as the AFPS 75 benefit is already in payment.”

JSP are internal policy/guidance publications.

13. SPVA also referred to AFPS 05 booklet provided at the time of the OTT exercise, which also said that a pension which had been put into payment could not be aggregated. Page 21 of the AFPS 05 Booklet was headed “Transferring your benefits” and (amongst other things) said,

“Aggregation of earlier Armed Forces Pension Benefits
If you rejoin the Armed Forces and have preserved awards in AFPS75 or AFPS05 you are entitled to aggregate them, that is, add them together.

If you have a pension in payment, it may be suspended or reduced to ensure that your pension and your new rate of pay do not exceed your old rate of pay (adjusted for inflation).  This is known as abatement.  If a pension is in payment it cannot be aggregated or transferred.

…

See booklet “Re-employment”- MMP/116 for further details”.

14. The OTT pack also referred to another booklet, entitled  “Transferring Benefits” – MMP/129, which said,

“Pension benefits cannot be transferred once they have come into payment”
15. SPVA asked Mr Bryant to choose one of the above options and offered him £300 redress for distress and inconvenience. Mr Bryant disagreed with the Stage One decision and opted to appeal.

16. SPVA issued a Stage Two decision on 12 April 2013. They did not uphold Mr Bryant’s appeal. Mr Bryant was given until 24 May 2013 to make his decision. SPVA said that, if he did not decide otherwise, they would recalculate his benefits on the basis of the second option. This would also enable them to implement the pension sharing order in respect of Mr Bryant’s former wife. Mr Bryant did not make a choice by 24 May 2013 and SPVA have recalculated his benefits on this basis and implemented the pension sharing order.

17. Under Option 2 above, SPVA estimated that an overpayment amounting to around £11,661.12 (gross) in pension and £55,093.59 in lump sum had occurred. Following implementation of the PSO, the overpayment of pension increased to £26,778.89. Mr Bryant’s former spouse becomes a pension credit member and is entitled to payment of pension from age 65. She may request early payment of the pension from age 55. SPVA have confirmed that Mr Bryant’s former spouse was under 65 at the effective and implementation date and, therefore, no arrears of pension were due to her. The AFPS 05 Booklet “Your Pension Scheme Explained” states,

“Under a PSO, a court may order that a percentage of the value of your benefits are transferred permanently to your former spouse and they become a pension credit member. These benefits are payable when the former spouse … reaches the age of 65 …”

18. SPVA have re-assessed the overpayment following implementation of the PSO and say that this amounts to £26,778.89 pension and £55,093.59 lump sum. SPVA are awaiting the outcome of Mr Bryant’s application to the Pensions Ombudsman before notifying him of this and say that they would be willing to negotiate a repayment plan.

Mr Bryant’s Position

19. Mr Bryant submits:

At the time he was offered a transfer to the AFPS 05, he was not in receipt of a pension. He had been told, when he joined the RAF, that he would be “required to cancel [his] entitlement to any Navy Terminal benefits” (Letter dated 14 January 1999.) At no time was the word “abatement” used in correspondence with him. His pension was not abated; it was cancelled.
JSP764 Part 1 Chapter 7 para. 0707 does not apply to him.

He aggregated his two periods of service in 1999 under the Queen’s Regulations, Chapter 48, paragraph 3246(1). This clearly states that “Where two periods of service have been aggregated a new award is made in respect of this total service and the previous award is cancelled”.

He was told, shortly after joining the RAF, that repayment of the Resettlement and Life Commutation ‘wiped the slate clean’ and that he would benefit in the long run because he would be offered a pension based on aggregated service. He has repaid more than the commutation lump sums he received when he left the Navy.

SPVA say that deductions in respect of the Resettlement and Life Commutation lump sums were taken from his RAF salary because there was not pension in payment. This was because the pension had been cancelled.

His RAF pay has been reduced by considerably more than the combined commutation (Resettlement and Life) which he received (£41,028 against £31,922). 

Paragraph 2964 refers to ‘Retired Officers’, which is a specific term in the Armed Forces and applies to someone who has reached retirement date and is re-employed for a particular role. He was not re-employed as a Retired Officer.

He saw no reason to question the offer to transfer. AFPAA were aware of his personal circumstances and said that they had checked the rules.

AFPAA knew his Navy pension had been cancelled and were, therefore, content to allow him to transfer.

Implementation of the pension sharing order issued in March 2012 was unnecessarily delayed. SPVA could have implemented the PSO on the basis of figures previously provided and, if an error was subsequently proved, adjusted the pension payments accordingly.

He had been provided with two inappropriate options; one of which was numerically incorrect and one which was administratively incorrect. He elected not to make an impossible choice and it was unreasonable to ask him to.

This has caused considerable distress and financial disadvantage for both himself and his former wife. He was voluntarily supporting his former wife until the PSO was implemented. He has also suffered a financial loss because he has paid incorrect personal tax during the period between his retirement from the RAF and the date his former wife started to receive her pension.
He accepts that the lump sum he received in respect of his earlier service was to be offset against the benefits he received at the end of his second period of service. However, there was no mention of interest being charged when he was informed of this in 1999.

Correspondence with SPVA in the final few years of his RAF service concerning his final terminal grant confirmed the amount he eventually received. He was not, therefore, aware that he had been overpaid.

Response from SPVA

20. SPVA submit:

Regrettably, the information provided in Mr Bryant’s Personal Benefit Statement issued with his OTT pack was incorrect. In accordance with the Child Support, Pensions and Social Security Act 2000, Mr Bryant did not have the right to transfer the portion of his AFPS 75 pension which had already been put into payment; albeit that the pension was fully abated at the time.

Although the Finance Act 2004 allowed transfer of a pension in payment under certain circumstances, the rules of both the AFPS 75 and the AFPS 05 prohibit this. They have referred to Part F of the AFPS 75 Rules and Part G of the AFPS 05 Rules.

Paragraph 0707 of Part 1 of Chapter 7 of JSP 764 states there can be no aggregation when an individual is in receipt of an AFPS 75 pension; albeit that the pension is abated.

The error was not detected during the OTT process or later, when Mr Bryant was discharged from the RAF in April 2011. He was, therefore, given the option to aggregate his periods of Royal Navy and RAF service.

In order to correct the maladministration, they aimed to place Mr Bryant back into the position he was in before the error occurred by allowing him to revisit his OTT decision.

Mr Bryant was not happy with their decision and declined to sign another OTT form or to accept the £300 they had offered.

Mr Bryant was told that the failure to choose an OTT option was resulting in the continued overpayment of his pension because they were unable to implement the PSO.

Mr Bryant does not agree that his pension for his Royal Navy service was fully abated when he joined the RAF; he argues that his entitlement ceased. Abatement is the term used in the AFPS Rules and ‘suspension’ was the term used in 1999. Whilst entitlement to receive benefits from the Scheme is suspended, entitlement to the pension itself does not cease.

Schedule V, Section 1, Paragraph 6 of the Naval and Marine Pay and Pensions (Non-Effective Benefits and Family Pensions) Order 1998 applies to all officers and ratings who are re-employed. The RAF Rules mirror the Navy Rules and show that the same rules applied to both branches of the Armed Forces and apply to all officers and airmen. 

The Scheme Booklet at the time Mr Bryant was re-employed explained that benefits from the AFPS 75 would be abated on re-employment with the Armed Forces.

Part G of Schedule 1 to the 2010 Order is headed ‘Further Service’ and deals with the position where a person who has previously ceased to be in pensionable service then resumes pensionable service. Rule G5 is headed ‘option to aggregate: pensioner members’ and applies where the person is a pensioner member in respect of an earlier period of service, that is, they are entitled to the present payment of a pension. This is Mr Bryant’s position.

Rule G.5(2) provides that “the person may opt for reckonable service and qualifying service in respect of the earlier period … to be treated as reckonable service and qualifying service in respect of the later period. The consequences of aggregation are dealt with in Rule G.6, headed ‘effect of exercise of option to aggregate’. Rule G.6(2) provides that Rule G.6(3) applies if “the annual amount of any pension payable to the member following the end of the later period would be greater if rule D.5, D.6, D.7 or D.12 (as the case may be) were modified in accordance with that paragraph”.

  Rule G.6(3) states that, “Any reference in rule D.5, D.6, D.7 or D.12 to an amount specified for a person of the member’s pension rank in a pension code in force on the member’s last day of pensionable service is to be read as a reference to the corresponding amount specified, for a person of what would be the member’s pension rank if the relevant day were the member’s last day of pensionable service, in the corresponding pension code in force on that day”. Thus, the effect of Rule G.6(3) is that the lump sum of £25,372.80 that was paid to Mr Bryant on completion of his Royal Navy service in 1993 should be deducted from his further lump sum at the rate of £40,454.04. This represents the equivalent lump sum in 2011 for a serviceman of Mr Bryant’s rank and reckonable service at the time of his discharge in 1993.
Rule G.6(2)(a) applies because the pension payable to Mr Bryant at the end of his second period of service would be greater if Rule D.5 (which covers his position as an officer who had an entitlement to an immediate pension on his departure from the Navy) were modified in accordance with Rule G.6(3).

Just as it is appropriate to calculate Mr Bryant’s pension in accordance with Rule G.6(3) by having regard to the relevant pension code in force as at the end of his second period of service, it is appropriate to calculate his lump sum by having regard to the value of the first lump sum as at the end of his second period of service. Although there is no separate pension code for lump sums, the value of the lump sum is directly tied to the value of the pension. It is logical that, if the end of a person’s second period of service is key to calculating the value of their pension, the same should be the case for the lump sum. It is having regard to this background and context that Rule G.6(12) should be understood and interpreted.

This analysis is not only consistent with the relevant provisions in respect of pensions, but constitutes a plainly reasonable approach having regard to the fundamental time value of money, that is, the fact that money received at date A is, in real terms, worth more than the same amount of money received at date B, where date B is subsequent to date A.
Conclusions

21. Mr Bryant’s case is not a straightforward one and there are a number of strands to it. It has also not been helped by the passage of time since he became re-employed by the Armed Forces. In my view, the key questions which need to be addressed are:

Was Mr Bryant’s pension subject to abatement in 1999?

If so, what effect did this have on his options in 2005?

Was Mr Bryant able to transfer his AFPS 75 pension rights to the AFPS 05; either in full or in part?

Has Mr Bryant been overpaid pension and/or lump sum?

Is Mr Bryant liable to repay any overpayment or does he have any defence against recovery; either in full or in part?

22. The SPVA have provided an extract from the Naval and Marine Pay and Pensions (Non-Effective Benefits and Family Pensions) Order 1998 which contained the relevant rules for the AFPS 75 as it applied in 1999. It is perhaps worth noting that the AFPS 75 Rules are contained in prerogative instruments which are periodically issued by the Queen. Whilst it is referred to as ‘The AFPS 75’, there are in fact separate Orders for each branch of the Armed Forces.

23. So far as it is relevant to Mr Bryant’s case, the 1998 Order provided for the suspension or abatement of pensions on re-employment for period of more than six months. However, Section 1 of Schedule V refers to officers who are re-employed “and give further naval service”. Mr Bryant did not, of course, give further naval service because he joined the RAF. The corresponding RAF Order refers to the giving of “further air force service”. The assumption appears to have been that where individuals were re-employed, it would be in the branch of the Armed Forces they had previously served in. The 2010 Order which applied when Mr Bryant’s second period of service ceased is much clearer in saying that abatement applies if a pensioner member is in pensionable service in any of the regular forces. In 1998, the separate Orders for the Navy and the RAF only referred to re-employment in that particular branch of the Armed Forces. Mr Bryant’s pension could and should have been abated if he had re-joined the Navy, but he did not.

24. Mr Bryant argues that his pension was cancelled, but this is not correct either. The pension is ‘payable’ for life and is only abated or suspended in certain circumstances. Where the Order does refer to a pension being “cancelled” is in respect of the aggregation of two periods of service. Where two periods of service have been aggregated a new award is made in respect of the total service and the previous award is cancelled. However, Mr Bryant did not aggregate his two periods of AFPS 75 service in 1999. Chapter 48 paragraph 3246(1) did not apply to Mr Bryant because he was not re-employed under paragraph 3240 – he did not “give further air force service”. I acknowledge that the letter from the RAF in January 1999 did say that Mr Bryant would be “required to cancel” his entitlement to Navy Terminal benefits. However, this correspondence cannot override the AFPS 75 Rules.
25. I find, therefore, that Mr Bryant’s original pension should not have been abated in 1999. I acknowledge that it is the case that with public service schemes, that there is a general rule of thumb that an individual should not be receiving more by way of pension and salary from the public purse than they did prior to retirement. This was obviously the intention behind Paragraphs 1 and 6 in Section 1. However, through a quirk of drafting the provisions did not go far enough to cover Mr Bryant’s particular circumstances. However, at some time between 1998 and 2010, the Order was revised and abatement applied where the individual was re-employed in any branch of the Armed Forces. The SPVA will need to determine when this revision first occurred and, thus, when Mr Bryant’s pension fell to be abated.

26. In 2005, Mr Bryant was given the option to transfer his AFPS 75 pension rights to the AFPS 05 under the OTT. The SPVA now say that this was an error and have referred me to the Child Support, Pensions and Social Security Act 2000. It is their view that provisions within the 2000 Act prevent Mr Bryant from transferring benefits which have already been put into payment (whether abated or not). A pension scheme member’s rights with respect to transferring between schemes are actually contained within the Pension Schemes Act 1993 (as amended by the 2000 Act). The particular provision under which a member lost the right to a cash equivalent transfer value where a pension, or any part thereof, had become payable was actually removed by the 2000 Act. However, whilst the legislation may no longer have been a barrier to Mr Bryant transferring, it remains to consider the Rules of the AFPS 75 and AFPS 05 themselves. The Pension Schemes Act 1993 may provide members with a right to a cash equivalent transfer value (in the appropriate circumstances), but there is no corresponding obligation on schemes to accept transfers.

27. The terms of the OTT under which Mr Bryant transferred are contained in Part K to the Armed Forces Pension Scheme Order 2005. Rule K.5 applies where the member has preserved benefits in the AFPS 75 in respect of service which ended before his current period of service. K.5 applied if neither the pension nor the lump sum has been brought into payment by that date. A pension was treated as being in payment if it would have been apart from abatement under the AFPS 1975. Thus, K.5 could not apply and service could not be transferred from the AFPS 75 to the AFPS 05 if benefits in respect of the service in question had already been put into payment. Regardless of whether or not the 1998 Order provided for Mr Bryant’s pension to be abated, he could not transfer his earlier service to the AFPS 05 under Rule K.5 because his pension and lump sum had been brought into payment prior to 5 April 2006. His options were to remain in the AFPS 75 or to join the AFPS 05 for the future and count his later period of AFPS 75 service in that scheme. In other words, the two options given to him in 2012.

28. Whilst it was maladministration to allow Mr Bryant to transfer his earlier AFPS 75 service to the AFPS 05 (which the SPVA acknowledge), the decision to offer him the option to revisit his OTT decision in 2012 was a reasonable and appropriate attempt to redress this. On the other hand, I have some sympathy with Mr Bryant’s refusal to revisit his OTT decision in the circumstances; albeit that this added to the delay in implementing the PSO. The SPVA decided to implement Option 2 which they believed to be the more favourable option for Mr Bryant. Option 2 reinstated Mr Bryant’s pension for his first period of AFPS 75 service and then awarded him a pension in respect of his later service under the AFPS 05. I agree that the pension payable under Option 2 is higher, but I find that the SPVA did not calculate the lump sum payable under Option 1 correctly.

29. The SPVA have referred me to Rule G.6(3) of the Air Force (Armed Forces Pension Scheme 1975 and Attributable Benefits Scheme) (Amendment) Order 2010 (see Appendix). They suggest that the lump sum in respect of Mr Bryant’s earlier period of service should be valued as at the date his second period of service ended for the purposes of deducting it from the lump sum calculated in respect of his aggregated service. However, Rule G.6(3) applies where a member has exercised an option (to aggregate) under Rules G.4 (deferred members) or G.5 (pensioner members). Mr Bryant has not exercised an option to aggregate his periods of service. Nor could he; the option must be exercised on the first day of the later period of service. In Mr Bryant’s case, the first day of his later period of service pre-dates the 2010 Order. In addition, Rule G.6(3) refers to Rules D.5, D.6, D.7 and D.12, whereas the lump sum is payable under Rule D.1. Rule G.6(12) applies to the deduction of earlier lump sums from later ones and makes no reference to updating the value of the earlier lump sum. I do not find that Rule G.6(3) applies to the lump sum and it should be deducted at its original value. SPVA may consider it logical to take the earlier lump sum at its present day value, but there is no authority within the Scheme Rules for them to apply such logic.

30. Thus Option 1 would give Mr Bryant a slightly lower pension, but a higher lump sum. I find, therefore, that Mr Bryant should be given a further opportunity to revisit his OTT decision now that the position is clearer. It should nevertheless be recognised that the SPVA’s actions have served to reduce the potential overpayment to Mr Bryant and minimise any injustice to him arising out of the earlier maladministration.

31. I move now to consider the overpayment of Mr Bryant’s benefits from 2011 to 2013. Mr Bryant was overpaid both pension and lump sum in 2011 because he had been allowed to transfer all of his service to the AFPS 05. The SPVA are entitled to seek recovery of the amounts overpaid notwithstanding the fact that the overpayment arose out of a mistake on the part of their predecessor department. Mr Bryant has received more than he is entitled to. However, it is also necessary to consider whether the circumstances are such that Mr Bryant does not have to pay back some or all of the overpayment. For example, if he had ‘changed his position’ by entering into irrevocable expenditure in the reasonable belief that he was due the sums paid. Alternatively, it may be that the SPVA are estopped from reversing the OTT option given to Mr Bryant; that is, it would be unjust for the SPVA to now go back on what was said in 2005. On the latter, I do not find that the letter sent to Mr Bryant in November 2005 represents the kind of unambiguous representation which might prevent the SPVA from reversing the OTT offer. It is clear from that letter that the offer is dependent upon the AFPS Rules and does not stand clear of them. Where the Rules are found to have been misapplied, it must have a knock on effect on the OTT option. The ‘estoppel’ defence cannot succeed on this basis. For a ‘change of position’ defence to succeed, Mr Bryant must have been unaware that he had been overpaid.

32. With regard to the lump sum of £96,636.33 paid in April 2011, I find that Mr Bryant could have been aware that this was more than he was due. He had been informed in 1999 that account would have to be taken of the lump sum he had already received when he retired for the second time. The amount he received in 2011 was three times the pension he had been awarded in respect of his total service (28 years and 149 days). It would have been obvious that no account had been taken of the earlier lump sum. I find, therefore, that Mr Bryant can be required to repay the overpaid lump sum.

33. With regard to the overpaid pension, it would not have been obvious to Mr Bryant that he was not due the amount put into payment in 2011. He had been allowed to transfer all of his AFPS 75 service into the AFPS 05 and would have been expecting a pension based on the total service. I move, therefore, to consider whether Mr Bryant has taken any irreversible action in reliance on the belief that he was receiving the correct amount of pension. Mr Bryant has pointed out that he has been supporting his former wife voluntarily since their divorce in the expectation that she would be receiving 50% of his pension under the AFPS 05. It is clear from this that Mr Bryant was aware that his own pension would have to be reduced to comply with the PSO. He could, therefore, have been aware that he was being overpaid until the PSO was implemented. I find that, for the period from 2011 to 2012 (up to the effective date of the PSO), Mr Bryant was not aware of the overpayment, but had not then changed his position in such a way as to make it unfair to require him to repay the overpayment. For the period from the effective date of the PSO to May 2013, although he had changed his position by entering into a financial arrangement with his former wife, Mr Bryant ought to have been aware that he was being overpaid his pension, because it had not yet been reduced to take account of the PSO, and can be required to repay the excess. 
34. However, any overpayment of pension and lump sum must be set against the underpayment of Mr Bryant’s pension from 1999 until the relevant Order was revised so that it provided for abatement on re-employment in any of the Armed Forces. Before taking any further steps to recover the overpayment, the SPVA must calculate the underpayment of Mr Bryant’s pension so that this may be offset against the overpayment. I note that the SPVA offered to agree a repayment plan with Mr Bryant. I find this to be a reasonable and appropriate approach for them to have taken and I am sure that, should any overpayment remain, the same approach will be taken at the appropriate time.

35. It remains for me to consider what injustice arises out of the maladministration I have identified. It seems unlikely that Mr Bryant has suffered any actual financial loss as a direct result of the maladministration. Whilst there was an underpayment of his pension in 1999, this will have been offset by the later overpayment. Equally, whilst I accept that he has been paying his former wife in connection with the PSO, that is something he entered into knowing that his own pension would have to be reduced. The AFPS booklets are clear that a pension credit member is not entitled to receive a pension until age 65. Neither Mr Bryant nor his wife could then reasonably have expected the SPVA to pay her arrears of pension once the PSO was implemented and he entered into this agreement on that basis. Mr Bryant has pointed out that he will have paid the incorrect personal tax whilst in receipt of the higher pension. Whilst sorting this out may represent an inconvenience, it does not represent a financial loss because he can apply to HMRC for the appropriate adjustment.
36. Mr Bryant has also referred to the sums deducted from his salary in connection with his Resettlement and Life Commutation lump sums. As the SPVA have explained, these are an entirely separate issue. Mr Bryant opted to take the commutation lump sums, in 1993, on the basis that £2695.51 a year would be deducted from his pension/salary until age 55 under the Resettlement Scheme and £667.96 a year ongoing under the Life Scheme. He now says that he has repaid more than the value of his lump sums. However, that is the basis of the agreement he entered into when he opted to take these additional lump sums and has nothing to do with the later error. Mr Bryant has not been asked to pay any more than he agreed to at the time; it is simply that the repayments have been taken from his salary rather than his pension.
37. There was a delay in implementing the PSO. The SPVA took the view that they could not implement the PSO until Mr Bryant had revisited his OTT decision. Mr Bryant has suggested that the SPVA should have implemented the PSO and adjusted the pensions later if an error was proved. I am inclined to think that this would have been the better approach to take in the circumstances. Having discovered an error in allowing Mr Bryant to transfer his earlier AFPS 75 service, the SPVA could not ignore it, but it need not have delayed implementation of the PSO since they would not have been paying a pension to Mr Bryant’s former wife immediately. There was no immediate risk of paying an incorrect pension to another party, but they knew that they were overpaying Mr Bryant. As I have said, there was no financial loss arising directly out of this, but it will have added to the stress and inconvenience Mr Bryant was experiencing. The SPVA have offered Mr Bryant £300 in recognition of this. I find this to be on the low side and I have made directions accordingly.

38. I uphold Mr Bryant’s complaint on this basis.

Directions

39. I now direct that, within 21 days of the date of my final determination, the SPVA will determine the date from which they should have commenced abatement of Mr Bryant’s pension and the extent to which he has been underpaid.

40. Within the same 21 days, the SPVA will provide Mr Bryant with a further opportunity to revisit his OTT decision and allow him 21 days in which to make his decision. Upon receipt of his decision, the SPVA will recalculate the overpayment and offset any underpayment against this. If Mr Bryant fails to make a further decision within the 21 days, the SPVA will proceed as if he has chosen Option 2 on the basis that he previously opted to join the AFPS 05; albeit when he thought he could transfer all of his AFPS 75 service and not just the later service. Should there be arrears of pension to pay, the SPVA will pay these, together with simple interest at the rates quoted for the time being by the reference banks. Should there be overpayment to be recovered, the SPVA will arrange a recovery plan with Mr Bryant.

41. Within the same 21 days, the SPVA shall pay Mr Bryant £500 in recognition of the stress and inconvenience he has suffered as a consequence of the maladministration I have identified above.

Jane Irvine 

Deputy Pensions Ombudsman

27 May 2014 
Appendix

Scheme Rules

42. Section 1 of Schedule V to the Naval and Marine Pay and Pensions (Non-Effective Benefits and Family Pensions) Order 1998 provided,

“Re-employment of officers and ratings in peacetime, other than on call-out, recall or in an emergency
1.
This section relates to officers and ratings who, after leaving the Armed Forces, are subsequently re-employed, reinstated or re-engaged and give further naval service, other than service on call-out, recall or in an emergency …

Suspension or abatement of pension on re-employment

6.
Subject to the provisions of Clause 7 of this Schedule, an officer or rating who is re-employed for training or for an authorised naval duty and who is in receipt of a pension may continue to draw his pension con currently with any pay to which he may be entitled for periods not exceeding 6 consecutive months or less in any 12 months. However payment of pension shall be suspended for periods of re-employment of more than 6 months or when there is doubt about the duration of the period of re-employment.

7.
This Clause applies to an officer or rating who gives extended service or is re-employed in a rank lower than the substantive rank held at the time of first retirement, or at a basic rate of pay lower than in issue at the time of first retirement. In these circumstances, the officer or rating may be awarded that portion of any pension in issue which, when assed to the pay of his lower rank, equals the pay he was receiving in his substantive rank, uprated by the same percentage of Pension Increases applicable to the code under which his accrued pension was assessed …

8.
(a)
An officer or rating who has been awarded an immediate or preserved pension and is re-employed … may choose either to aggregate the two periods of service for one pension, or to receive two pensions on final retirement. This option may be exercised immediately on re-employment if the preserved pension is in payment or, if the pension is not in payment, when it is due to come into payment or when re-employment ceases, if earlier.”

43. Similar provision was included in the corresponding Rules for the RAF.

44. Part K of the Armed Forces Pension Scheme Order 2005 stated,

“Application of Part K: meaning of “AFPS 1975 transferee”

K.1. (1) This Part makes provision in relation to persons who –

(a)
are active members of the AFPS 1975 immediately before 6th April 2005, and

(b)
opt to become members of the Scheme on the basis set out in this Part.

(2) In these Rules a member of the Scheme to whom this part applies is referred to as an “AFPS 1975 transferee” …

Options for AFPS 1975 members to join the Scheme under Part K
K.2. (1) A person who –

(a)
would be eligible to join the Scheme by virtue of his service if he met the condition in rule B.1(b)(i) (which requires that the person’s service begins on or after 6th April 2005), and

(b)
immediately before that date was an active member of the AFPS 1975 by virtue of that service,

may opt to join the Scheme under the terms of this Part, unless he has been re-employed in the service by virtue of which he is eligible to belong to the Scheme on or after reaching pension age ...”

45. Rule K.3. then provided for a AFPS 1975 transferee to count qualifying and reckonable service at equal length under the AFPS 05 as it had under the AFPS 75, subject to Rules K.4 (Treatment of added years) and K.5 (Treatment of preserved awards). Rule K.5(1) stated,

“This rule applies where a member who is an AFPS 1975 transferee –

(a)
has been awarded a preserved pension and lump sum under the terms of the AFPS 1975 in respect of service which ended before the beginning of the service which is current on 5th April 2006, and

(b)
neither the pension nor the lump sum has been brought into payment by that date.

For this purpose, a pension is treated as being in payment if it would be apart from abatement under the AFPS 1975.”

46. Rule G.5 of the Air Force (Armed Forces Pension Scheme 1975 and Attributable Benefits Scheme) (Amendment) Order 2010 provided,

“G.5 Option to aggregate: pensioner members

(1) This rule applies if, in respect of the earlier period, the person is a pensioner member and rule D.7 (ill-health pension) does not apply.

(2) The person may opt for reckonable service and qualifying service in respect of the earlier period –

(a) to be treated as reckonable service and qualifying service (respectively) in respect of the later period, for the purpose of determining rights in respect of that period; and

(b) to be disregarded for all other purposes.

(3) The option may only be exercised on the first day of the later period.

(4) But, if satisfied that there are exceptional reasons for the person’s failure to exercise the option on that day, the Scheme administrator may permit the person to exercise it by such later date as the Scheme administrator may direct.

…”

47. Rule G.6 provided,

“G.6 Effect of exercise of option to aggregate
(1)
This rule applies where a member has exercised the option under rule G.4 or G.5.

…

(3)
Any reference in Rule D.5, D.6, D.7 or D.12 to an amount specified for a person of the member’s pension rank in a pension code in force on the member’s last day of pensionable service is to be read as a reference to the corresponding amount specified … if the relevant day were the member’s last day of pensionable service …

(5)
In paragraphs (3) and (4) “the relevant day” means –



(a)
the last day of the earlier period; or


(b)
if the member is aged 55 or over on the last day of the later period, and the amount given by rule D.5, D.6, D.7 or D.12 as modified by paragraph (3) would be greater if this sub-paragraph applied –

(i) the member’s 55th birthday; or

(ii) 
if later, the day on which the member reaches the member’s normal retirement age.


…

(12)
If a lump sum has been paid to the member in respect of the earlier period, the amount of that lump sum is to be deducted from that of –


(a)
any further lump sum payable to the member under Part D …”

48. Part D covered “Retirement Benefits” and Rule D.1 stated,

“D.1 Entitlement to immediate pension and lump sum

(1)
This rule applies if a member ceases pensionable service and -


(a)
the member has reached the immediate pension point; or



(b)
the ill-health condition is met.

(2)
The member is entitled to –


(a)
a pension for life, the annual amount of which is calculated in accordance with whichever of rules D.4 to D.7 applies, and


(b)
a lump sum of three times the annual amount of the pension,



payable immediately.”

Relevant legislation and guidance

49. When Mr Bryant was allowed to transfer in 2006, the Pension Schemes Act 1993 provided,

“93 Scope of Chapter IV

(1)
This Chapter applies -



(a)
to any member of an occupational pension scheme –


(i)
whose pensionable service has terminated at least one year* before normal pension age, and



(ii)
… had accrued rights to benefit under the scheme …”

“94 Right to cash equivalent

(1)
Subject to the following provisions of this Chapter -


…


(aa)
a member of a salary related occupational pension scheme who has received a statement of entitlement and has made a relevant application within three months beginning with the guarantee date in respect of that statement acquires a right to his guaranteed cash equivalent …”

“98 Variation and loss of rights under S94



…


(7)
A member of an occupational pension scheme also loses that right if **–


(a)
if his pension … or any part of it becomes payable before he attains normal pension age; or**

(b)
he fails to exercise the option conferred by section 95 on or before that last option date (within the meaning of subsection (7) of that section).”

“95 Ways of taking right to cash equivalent

…

(7)
A member of an occupational pension scheme may only exercise the right conferred by this section on or before the last option date.

(8)
In subsection (7) “the last option date” means, subject to regulations under section 98, the date which falls –


(a)
one year before the date on which the member attains normal pension age age 60*; or



(b)
six months after the termination date,



whichever is the later.”

*See following modifications.

**Amended by the Child Support, Pensions and Social Security Act 2000.

50. Section 180 defined “normal pension age” as,

“the earliest age at which the member is entitled to receive benefits … on his retirement from such employment.”

51. Part VI of The Occupational Pension Schemes (Transfer Values) Regulations 1996 (SI1996/1847) modified the Pension Schemes Act. Regulation 15 provided,

“In their application to a member of a scheme whose normal pension age is earlier than 60, section 93(1)(a)(i) of the 1993 Act … shall have the effect as if the words “at least one year” were omitted and sections 95(8)(a) … shall have the effect as if the references in them to normal pension age were references to the age of 60.”

52. In addition to the above legislation, the Inland Revenue (now HM Revenue and Customs) provided guidance (IR12) on what was required for them to approve schemes for the purposes of Section 591 of the Income and Corporation Taxes Act 1988. Part 6 of IR12 provided for pension scheme rules to allow members to retire on pension at any age between 50 and 75. It also required schemes to specify the age at which members would normally retire and required this to be between the ages of 60 and 75. However, it did make exceptions to these requirements for certain professions where it was accepted that individuals tended to retire at an earlier age.

53. Paragraph 10.22 of IR12 provided,

“Subject to the exceptions below, schemes and arrangements must not permit transfers to be made out of the scheme/arrangement in the following situations:

…

(b)
after pension and/or lump sum benefits have come into payment in the scheme/arrangement from which the transfer is proposed …

Transfers on or after an unusually low normal retirement date can take place only if the special conditions attached to the agreement of that low normal retirement date … allow for the payment of benefits to be deferred beyond that date. For example, a transfer would not be possible if an agreed low normal retirement date is subject to benefits being paid at that date regardless of the circumstances of the employee whereas a transfer could take place if it is possible to defer payment where the employee continues in the service of the employer after the low normal retirement date …”
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