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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Miss Jane Pedder

	Scheme
	Teachers' Pension Scheme

	Respondents
	Teachers' Pension


Subject

Miss Pedder disagrees with TPs’ decision not to award her a child’s benefit from the TPS.  She claims that she qualifies under the relevant regulations and TP have dismissed her claim without proper investigation.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against TP because they failed to ask the correct questions and took into account irrelevant factors.   Miss Pedder’s application for a child’s pension should be remitted to them for reconsideration.  Also, a payment should be made to Miss Pedder to compensate her for the distress caused by TP providing her with a number of different reasons for rejecting her request.

DETAILED DETERMINATION

The Teachers’ Pensions Regulations 2010

“93 Meaning of “eligible child”
(1) For the Purposes of these Regulations, a person (C) is the “eligible child” of another person (D) if -

(a)

(i) C is a child of D born during D’s lifetime or within 12 months after D’s death,

(ii) C was adopted by D, or

(iii) C was accepted by D as a member of the family and was wholly or mainly financially dependent on D at the date of D’s death;

(b) C is neither married nor a civil partner and has never married nor formed a civil partnership; and

(c) C satisfies any of Conditions 1 to 3.

(2) Condition 1 is that C is under 17.

(3) Condition 2 is that –

(a) C is 17 or over and under 23,

(b) C is receiving full-time education,

(c) C has received full time education since reaching the age of 17 without a break.


(4) Condition 3 is that C –

(a) C is incapable of earning a livelihood by reason of physical or mental impairment,

(b) C was dependent on D at the date of the D’s death because of that impairment,

(c) C is not wholly maintained out of money provided by Parliament or raised by council tax by a local authority.”

Material Facts

1. Miss Pedder’s date of birth is 17 March 1962. It is indirectly relevant that she had herself been a member of TPS and was receiving an ill-health pension.  Her complaint derives from her mother’s membership.
2. Miss Pedder’s mother, Mrs Pedder, wrote to TP on 18 January 2011 asking for confirmation of whether her daughter would receive a child’s pension.  The response was that it would not be possible to confirm this until after Mrs Pedder’s death when they would request a letter from Miss Pedder’s doctors and details of her financial situation.
3. Mrs Pedder died on 9 August 2011 at which time she was receiving a pension of £8,866.54 per annum from TPS.
4. Following Mrs Pedder’s death, Miss Pedder’s solicitors wrote to TP. TP sent a short response on 17 November 2011 to state that Miss Pedder was not eligible for a child’s pension on the basis that she was in receipt of her own pension from TPS due to ill health. TP stated that “An incapacitated child’s pension is only payable if they have been unable to earn a living due to ill health.”
5. Miss Pedder appealed this decision on 28 December 2011 and explained that she was unable to work due to chronic illness (although she did not specifically mention what her illness is, she had previously provided a letter to TP from her GP) and that she had been financially dependent on her mother at the date of her mother’s death.  Miss Pedder said that because of her illness she suffers from cognitive problems which were severe in the 1990s (when her mother was her full time carer) and as a result, an overpayment occurred with her State benefits amounting to approximately £20,000.  As a result of this overpayment, she stated that she was dependent on her mother for financial assistance.
6. TP responded on 15 March 2012 confirming again that Miss Pedder was not eligible for a child’s pension.  In their letter TP said Miss Pedder was not eligible because “…an incapacitated child’s pension is only payable when the child is not wholly maintained by the State.  As it was stated in your previous letter that you are only in receipt of incapacity benefit and disability allowance a pension will not be paid as it would have a negative effect on the benefits you receive.”
7. Following this, Miss Pedder contacted her local Member of Parliament (MP) who wrote on her behalf to TP.  As a response, TP issued a decision under the first stage of TPS’s internal dispute resolution procedure (IDRP) on 21 September 2012.  In this decision, TP said that Miss Pedder did not qualify for a child’s benefit because she was not dependent on Mrs Pedder at the date of death.  They went on to state that Mrs Pedder appeared to only be providing financial support to help Miss Pedder clear her State benefit related debt.  

8. Miss Pedder appealed under Stage 2 of the IDRP on 1 October 2012.  In her response, she said that the debt was being repaid via a reduction to her State benefits.  Miss Pedder also made the point that TP had not asked her to provide any financial details or to provide any other details relating to her dependence on her mother.  She explained that due to her illness, her cost of living is higher and gave the following examples:

· her heating and hot water needed to be kept on all year round and her mother paid her utility bills;

· her mother bought her speciality clothing, coats and boots each winter;

· Mrs Pedder purchased disability aids and supports;

· Mrs Pedder paid for her cars and the replacement of these every three years, including any service charges and costs towards petrol;

· she had a special diet and her mother paid for her food; and

· gardeners were hired to maintain her garden which Mrs Pedder paid for.

9. The Department for Education (DfE) issued a Stage 2 IDRP decision to Miss Pedder’s MP on 31 October 2012.  They rejected her claim for a child benefit because she did not meet the criteria under the Teachers’ Pensions Regulations 2010 93(4)(b).  In particular, their reasons for reaching their decision were:

“Miss Pedder ceased to be a “child” as defined by the Teachers’ Pensions Regulations when she worked as a teacher from 1 September 1990 to 3 February 1993.  At the age of 30 she claimed and was granted ill health early retirement benefits from Teachers’ Pensions.  At that time Miss Pedder lived in Bridgnorth, Shropshire.  Her mother lived in Shrewsbury, Shropshire.  In 2001 both Miss Pedder and her mother moved to separate, different addresses and in 2004 Mrs Pedder moved again to a separate different address.  In 1990 Miss Pedder was on a salary of £10,881.00.  At that time, her mother’s annual teacher’s pension was payable at the rate of £4,649.00 per annum.  At the time of her death in 2011, aged 86, Mrs Pedder’s annual teacher’s pension was £8,866.54.  Miss Pedder, who is now age 50, was in receipt of an annual teacher’s pension of £693.24 and an AVC annual annuity of around £47.  She is also in receipt of, disability living allowance higher rate, currently £77.45 a week, mobility allowance higher rate, currently £54.05 a week and incapacity lower rate, currently £51.85 a week.  This equates to £10,274.44 per annum.”

10. Following the intervention of the Pensions Advisory Service (TPAS), the DfE wrote again on 4 January 2013 upholding their decision that Miss Pedder was not eligible for a child’s pension.  They did, however, note that the regulations do not define dependency, but they stated a number of factors were considered when making their decision (and they reiterated what is said in paragraph 9 above).  However, they added the following:

“The Department does not contest that the late Mrs Pedder may have provided financial assistance to her daughter.  The fact is that Ms Pedder is being maintained by money provided by Parliament which means that she does not satisfy the criteria for the payment of a child’s pension.”

11. As a result of this, TPAS queried with the DfE as to whether due process had been undertaken in making the decision and asked that they investigate this.  DfE’s response, dated 4 April 2013, repeats what has been said in previous correspondence in that Miss Pedder did not meet the relevant criteria and, in particular, that there was no close financial dependence between the child and the deceased.

Summary of Miss Pedder’s position

12. Dependence should not merely be based on whether she lived in the same property as her mother and TP never asked for the full facts of her living arrangements.  She questions again how TP have defined dependency, along with what evidence was used to make the decision, as she was never asked for any evidence or details with regards to her claim.  

Summary of TP’s position

13. They agree that Miss Pedder had been provided with letters on two occasions that did not give the full position as to why her application for a child pension had been refused;

14. While the regulations are silent on the definition of dependence, it is clear that condition 3 is about the applicant’s financial position, as the other two criteria relate to earnings; and

15. It is up to Miss Pedder to provide evidence that she is eligible for the benefit. It is not the primary role of TP to gather such evidence unless there are obvious omissions. 

16. They also say:

“Financial assistance should be necessary and continuing to reflect the nature of dependence.  The financial assistance previously provided by Mrs Pedder to clear debts and one-off purchases is considered ad hoc and discretionary, and does not support a claim of on-going dependence.

“The decision that Miss Pedder was not dependent is based on the evidence that Miss Pedder had the means to live in her own home.  Any subsequent assistance with the cost of utilities is predicated on this fact.  In living separately from her mother, Miss Pedder and her mother must have known that this would be a more costly arrangement than sharing.  It cannot be assumed that because such assistance was rendered by Mrs Pedder that it is automatic proof of dependence.  It is merely the logical consequence of this decision.  If, for example, Miss Pedder’s debts had been cleared during Mrs Pedder’s life time, would such assistance still have been necessary.  This has not yet been demonstrated.”

Conclusions

17. The decision as to whether Miss Pedder meets the definition of eligible child falls to TP.  In reaching their decision, they must ask the right questions, construe the regulations correctly and only take into account relevant matters.  They should not come to a perverse decision, ie a decision which no other reasonable decision maker faced with the same evidence would come to or one which is inconsistent with the facts.

18. The only criteria that are in dispute are those set out in condition 3 of  Regulation 93(4).  To be an eligible child, Miss Pedder had to be:

· incapable of earning a livelihood by reason of physical or mental impairment; and
· dependent on Mrs Pedder at the date of death because of that impairment,; and
· not wholly maintained out of money provided by Parliament or raised by council tax by a local authority.
19. TP argue that Miss Pedder does not meet those criteria.  They have provided Miss Pedder with a variety of inconsistent reasons as to why they have made the decision not to pay her a child’s pension.

20. At the outset TP said that Miss Pedder was not eligible for a child’s pension on the basis that she was in receipt of her own pension from TPS due to ill health. I do not know whether they assumed from that fact that she could not have been dependent on her mother, but if they did, it was without cause.  Her ill health pension from TPS amounts to less than £700 a year.  I cannot see how TP could reach a conclusion that she was financially independent without first enquiring if she was in receipt of any other income.  The letter implied that Miss Pedder could not be regarded as a child because she had at an earlier stage been independent.  If that was TP’s reasoning it was wrong: the Regulation does not require dependence to be continuous.
21. When Miss Pedder appealed this decision and informed TP she was in receipt of State benefits, they changed their explanation and said that she was not eligible because she was “wholly maintained by the State.”  But at that stage they knew nothing about her outgoings.
22. At Stage 1 of the IDRP, TP reached a view that Miss Pedder was not eligible for a child’s pension because her mother appeared to only be providing financial support to help Miss Pedder clear her State benefit related debt.  But I do not see why that would have made her any less dependent. If the debt had to be repaid, whatever the reasons for it having been built up, without her mother’s support Miss Pedder’s ability to provide for herself would have been reduced. I also note in passing, though it may not be directly relevant to Miss Pedder’s circumstances, that dependency is not necessarily financial in the sense of money flowing to Miss Pedder.  Physical support, for example, could be relevant.  

23. TP argue that Miss Pedder could not have been financially dependent upon her mother because they had lived separately for a number of years.  But Miss Pedder’s place of residence cannot be the determining factor as to financial dependency.  One can readily imagine circumstances where a person is wholly or mainly financially supported by one or both of their parents who live elsewhere.  The criterion Miss Pedder has to meet is dependency, not co-habitation.  
24. I also disagree with TP’s argument that the onus is primarily on Miss Pedder to provide evidence of her financial dependence on her mother – at least, not without being asked.  Miss Pedder has correctly argued that it is not possible to provide evidence to a question that is unclear, especially when she has been provided with contradictory reasons as to why she does not qualify for a child’s pension.  Also, in order to make the correct decision, TP are responsible for asking the right questions.  The fact that they asked no questions of Miss Pedder and that they made assumptions on her living arrangements and income is evidence that they failed to take account of relevant matters. 
Directions
25. I direct that within 28 days of the date of this determination that TP write to Miss Pedder and ask her for full details, including supporting evidence, of her dependency on her mother at the time of her death. 
26. Within 28 days of receipt of Miss Pedder’s full response, TP should fully reconsider whether Miss Pedder was dependent on Mrs Pedder at the date of death and inform Miss Pedder of the decision, with their reasons.
27. If, as a result, a pension is payable to Miss Pedder from the date of Mrs Pedder’s death, it is to be paid with simple interest at the average rate for the time being payable by the reference banks from the due date to the date of payment.
28. Within 28 days of the date of this determination, TP are also to pay Miss Pedder £300 as compensation for distress and inconvenience caused by providing inconsistent reasons and the decision process having to be repeated.
Tony King
Pensions Ombudsman

9 January 2014
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