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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs Jayne Major

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondent(s) 
	Lincolnshire County Council (LCC)


Subject

Mrs Major disagrees with LCC’s decision not to award her ill-health retirement benefits.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against LCC because:

· the decision as to whether Mrs Major met the requirements of Regulation 20 does not appear to have been taken by LCC at either the initial decision or at the review of the initial decision;

· in the circumstances it is not possible to reach a conclusion that, for the purposes of Regulation 56, the independent registered medical practitioners can be regarded as truly independent; 
· Mrs Major was denied the right to appeal the decision that she was not entitled to ill health benefits under Regulation 31.  
DETAILED DETERMINATION
Scheme Regulations

1. Relevant to this complaint are the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2008 Regulations).

2. The relevant provisions under the 2008 Regulations are contained in Regulations 20 (ill health retirement from active service) and 31 (early payment of deferred benefits due to ill health). Under Regulation 20 there are three tiers of pension:

Tier 1 - Permanently incapable and no prospect of obtaining gainful employment before age 65 (can never work again). The pension is based on accrued membership plus enhancement of 100% of service to age 65.

Tier 2 - Permanently incapable of current job and no prospect of obtaining gainful employment within three years of leaving but likely to be able to obtain gainful employment before age 65. The pension is based on accrued membership plus enhancement of 25% of service to age 65.

Tier 3 - Permanently incapable of current job but able to obtain gainful employment within three years of leaving. The pension is based on accrued membership only with no enhancement. The pension would be suspended on re-employment and is subject to review after 18 months. The Regulations provide that Tier 3 benefits can be uplifted to Tier 2 benefits within three years of leaving employment.

3. Under Regulation 31, the member must be suffering from a condition that renders the member permanently incapable of discharging efficiently the duties of their former employment because of ill-health or infirmity of mind or body and, if so, as a result of that condition the member must have a reduced likelihood of being capable of undertaking any gainful employment before reaching normal retirement age, or for at least three years, whichever is the sooner.

4. Regulation 56(1) of the Local Government Pension Scheme (Administration) Regulations 2008 provides:

(1)
Subject to paragraph (1A), an independent registered medical practitioner ("IRMP")  from whom a certificate is obtained under regulation 20(5) of the Benefits Regulations in respect of a determination under paragraph (2), (3) or (4) of that regulation (early leavers: ill-health) must be in a position to declare that

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)
he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case,

and he must include a statement to that effect in his certificate.”

Material Facts

5. Mrs Major was born on 9 April 1961. She was employed by the Council as Senior Practitioner in the Social Services Team.  
6. Between 2006 and 2009 Mrs Major had varying periods of sickness absence suffering from back pain. 
7. During her absences Mrs Major was assessed on a regular basis by Well Work Limited, who provided the Council’s occupational health service at that time (OHS). Following a review, in February 2007, Dr G, the OHS physician wrote to the Council and said that, with certain restrictions, Mrs Major should be able to undertake the majority of her duties. 
8. A further OHS report, dated 14 May 2008, said that Mrs Major should be able to return to work on a phased return basis.
9. In a report dated 4 March 2010 Dr R, another OHS physician, said he was obtaining further information from Mrs Major’s GP. Mrs Major’s GP provided a report on 8 May 2010 which said that Mrs Major was suffering from back and sciatic pain, monoclonal paraproteinaemia and gout. The letter did not comment on Mrs Major’s ability to work or permanence. 
10. In November 2009, Mrs Major went on long term sickness absence. She did not return to work. 

11. On 27 July 2010, Dr R said in a further report that he had discussed redeployment options with Mrs Major because he had been informed by the Council that the service could not sustain any further adjustments to Mrs Major’s role.
12. Mrs Major continued to be assessed by LCC’s occupational health service, which was now provided by Capita Health Solutions (Capita). In February 2011 Capita sought further information from Mrs Major’s GP who responded on 7 March 2011 and said that Mrs Major was unfit to work due to the pain and limited mobility she has from her back due to a degenerative disc disease. 

13. In a report dated 13 March 2011 a Capita physician, Dr H, said:

“I understand that advice is sought on Jayne’s current fitness to work and also whether she would be likely to meet the medical criteria for ill-health retirement? As indicated above, in my opinion, Jayne would not be fit for her normal duties at present…

With regard to her eligibility for ill health retirement, I discussed this with Jayne at consultation. She has not yet been referred to a specialist regarding her back problem…My opinion is that Jayne has not had the benefit of assessment and treatment by a specialist and the treatment options available for her symptoms. I do not think it is therefore possible to say that at this stage she could be considered permanently incapacitated from her normal duties as a social worker…

There is a range of treatment options available which should have a significant beneficial effect on her symptoms. At this stage surgery seems unlikely, but there are further treatments including alternative medication, injections into the spine and referral to a pain specialist if necessary…”   
14. On 6 July 2011 Dr H said that Mrs Major would have difficulty undertaking her normal duties but that as she had still not had the benefit of assessment and treatment by a specialist it would be difficult to say that she could be considered permanently incapacitated. 
15. Mrs Major’s GP wrote an open letter on 24 July 2011 in which he supported Mrs Major’s request for ill health retirement. 

16. On 5 August 2011 LCC wrote to Mrs Major advising her that her employment was to be terminated with effect from 30 October 2011 and that her request for ill health retirement would be referred to an independent registered medical practitioner at Capita. 
17. A file note of events in relation to Mrs Major’s application for ill health retirement, as completed by Dr E from Capita, says:
“5/8/11 File reviewed by me. My view of the case at that time was that scheme member was currently unfit for work, that GP and [Dr H] have differing views as to the permanence of her incapacity, that spontaneous improvement was not likely and that a better understanding of the treatment she had received and her likely prognosis was required and so wished to approach client to get consent to request report from specialist.”     

18. The matter was referred to Capita who were provided with reports from Mrs Major’s specialists dated 25 July and 8 November 2006, 12 March and 14 December 2010, reports from Mrs Major’s GP dated 07 March and 24 July 2011. The reports from Dr H dated 13 March and 6 July 2011 and the OHS reports dated 14 May 2008 and 27 July 2010.   
19. Dr K, a physician at Capita, provided certification on 18 October 2011 that Mrs Major was not permanently incapable of discharging efficiently the duties of her employment with LCC. The report said:
“A report was requested from Ms Major’s pain specialist but unfortunately he is no longer working at the hospital and therefore no report has been received…I am looking for reasonable objective medical evidence that the applicant 
· First has a recognised medical condition;

· That this condition renders them incapable of their normal duties and/or any other employment;

· That despite appropriate treatment the resulting incapacity is likely to be permanent. In other words both the ill-health and incapacity for work must be likely to be present until normal pension age…
When applications are considered before all evidence based treatment has taken place account is taken of:

· The likely effect of possible treatment from the incapacitating effects of the applicant’s medical condition;

· The likely outcome to treatment;

· The prospect of the treatment taking place before the normal pension age and whether the treatment will result in improved functional capability and return to work.

The medical evidence is that Ms Major is currently unfit for work because of ill-health. Spontaneous improvement in her condition appears unlikely. I can certainly identify no adjustments that would currently enable Mrs Major to return to work…

Having considered the application and evidence there is, in my opinion, reasonable evidence that Ms Major is prevented from discharging her duties and the key issue in relation to the application is whether or not Ms Major’s incapacitating health problems are likely to be permanent. On this occasion it is my opinion that the scheme definitions outlined above are on balance of probability unlikely to be met. 

The report from Ms Major’s general practitioner indicates that she has a chronic back problem due to degeneration of her lower lumbar discs. The GP is of the opinion that this chronic back condition will not be cured and therefore supports an application for ill health retirement. The assessment of [Dr H], occupational health physician, indicates that although in his view Ms Major was unfit for work at the time of her assessment in his opinion there were further treatments available which could have a significant beneficial effects on her symptoms. A recent communication from Ms Major indicates that she is awaiting the provision of a TENS machine and is due to undergo acupuncture in October and November 2011. She is also due to follow up at the pain clinic in February 2012. On the basis of the information available, without the benefit of a report from her treating pain specialist it is in my opinion, premature to conclude that her current health incapacity is likely to be permanent.” 
20. Capita sent a copy of Dr K’s report to Mrs Major asking for her consent to the report being released to LCC. Mrs Major’s legal advisers (Ringrose Law) confirmed her consent but said that it was not necessary for Dr K to have had sight of a report from the Pain Relief Specialist as she should have been able to assess Mrs Major’s eligibility for ill health retirement on the facts available.

21. On 6 November 2011 Ringrose Law wrote to Capita again and said that it had come to light that the Pain Relief Specialist had not left the hospital and that he would have provided a report subject to having seen Mrs Major first. The letter said that Dr K had acted in breach of her obligations and suggested that Mrs Major should be referred to another independent registered medical practitioner for an assessment as to which tier of pension was appropriate. 

22. In order to respond to the complaint raised by Ringrose Law Capita, wrote to Dr K asking for her comments on the matters raised. Dr K responded on 8 November 2011 and amongst other things said:

“…the file was passed to me with a number of others for Lincolnshire County Council with a request…that they be closed in one way or another on that day…because there had been delays…In hindsight I can see that it would have been more useful to gain a report from Mrs Major’s haematologist than to close the file on this occasion. I acted on the request by admin to close the file…”   

23. LCC responded to Ringrose Law’s letters on 9 November 2011 and said “It has been confirmed that the Pension Office has been correctly notified that the reason for leaving was medical incapability. In such circumstances there is no immediate release of pension...” The letter said that Mrs Major was entitled to receive her deferred benefits from age 65 and if she disagreed with that she could invoke the disputes procedure by contacting the independent referee direct setting out the reasons for her complaint.  

24. Mrs Major instigated Stage 1 of the Scheme’s Internal Dispute Resolution Procedures (IDRP) on 21 March 2012. In the appeal, submitted by Ringrose Law on Mrs Major’s behalf, it said:

“We are concerned that the absence of a report from the treating pain specialist has been used to determine that the conditions for determining permanent incapacity have not been met especially as [Dr E] underlines the importance of obtaining such a report.

Our client has sought a report herself from the Pain Relief Consultant…[Pain Relief Consultant] confirmed he would be able to prepare a report but that our client could not “self request” it. The request would need to come directly from her previous employer. We therefore specifically request that our client’s application is reconsidered when a report has been obtained from [Pain Relief Consultant]…

We also enclose a report from our client’s haematologist which concludes that our client’s paraprotein level is rising and that she will need treatment at some point…”      
25. The Stage 1 IDRP decision maker provided his decision on 5 October 2012 as follows:

“The delay in my response has been due to a prolonged and continued process and effort to receive the aforementioned pain specialist report…Nothing has been forthcoming from [Pain Relief Consultant]…

In the absence of any new information I do not have any legitimate reason to uphold your Appeal…” 

26. Mrs Major, via Ringrose Law, appealed the Stage 1 IDRP decision on 16 October 2012. In addition to the points she raised in her Stage 1 IDRP appeal she said that Dr K had formulated an opinion and made a decision prematurely without either obtaining or referring to medical evidence and, although a report had not been forthcoming from the Pain Relief Consultant, a report was still needed from an appropriate medical expert. In addition, Mrs Major said that the independent registered medical practitioner still needed to address which tier of benefits would be appropriate in terms of the benefits paid. Mrs Major submitted the following additional medical evidence with her appeal:

· A letter from her GP, dated 11 November 2012, which said “I was of the opinion in 2010, based on her problems and 20 years of managing people with chronic back pain, that she would not be able to work again and should pursue ill health retirement.”
· Letters from the Pain Clinic dated 11 July 2011 and 27 February 2012. The first letter said that Mrs Major was to trial a TENS machine and undergo acupuncture. The second letter said that the TENS machine and acupuncture had not relieved Mrs Major’s back pain.  
27. On 20 December 2012, the Stage 2 IDRP decision maker referred the matter back to Capita to review whether, in light of the new evidence, Mrs Major was at 30 October 2011 eligible for ill health retirement benefits under Regulation 20 and, if not, whether she was eligible of early payment of her deferred benefits under Regulation 31. 
28. On 11 January 2013, Dr D, a Capita physician sent an email to LCC which said:

“…It would be possible for me to arrange a new medical assessment by a Capita physician. This would enable a current assessment of her medical circumstances. The information would be passed to me for my further assessment in the context of the full file information to respond to your two questions of whether she would have been eligible for IHR prior to termination of her employment…or whether she meets Rule 31 criteria for pension award after termination of employment. In the event of the outcome possibly being challenged I am unsure whether she would have further legal recourse or continue to make further applications etc.

Hence I have an alternative proposal that she has a new medical assessment with an independent medical panel…”   

29. Mrs Major was seen by Dr M, a Capita physician, on 24 January 2013. Dr M’s report said “At present it looks unlikely that Jayne Major will be able ever to resume her old job or any other kind of work…At present it looks unlikely that Jayne Major will ever be able to do any other work in the future.”   
30. On 7 February 2013, Dr D wrote to LCC and said:

“…Mrs Major became unwell in 2006. She was diagnosed with a blood condition termed monoclonal gammopathy. In the early stages of this condition, there are no ill health effects. However patients do require monitoring as there is a small future risk that the blood condition can deteriorate to a more serious form. However, applications for ill health retirement must be considered at the time and cannot be based on future uncertain predictions of possible ill health at a later date.
Later in 2009 she developed worsening low back pain and left sciatica. X-Ray examination and MR scan showed only minor degenerative changes in her spine that were consistent with her age. The condition is amenable to a variety of medical therapies including analgesic medication, physiotherapy, exercise and other non-invasive procedures. I do not consider that the objective evidence indicates that she has a significant disability.

Recently she has developed gout and has complained of impaired sensation in her hands and feet…Separately she has some sensory disorders…Whilst these are important medical conditions, they are not sufficiently serious to cause permanent medical incapacity for work.   
In summary, I conclude there is insufficient medical evidence of permanent incapacity either at the time of her termination of employment or in the period since the termination of her employment. Thereby, I do not consider she meets the criteria for ill health retirement or early release of preserved pension benefits.”  

31. On 27 February 2013, Ringrose Law, on Mrs Major’s behalf, wrote to LCC and pointing out that Dr D had not taken into consideration the information contained in Dr M’s report of 24 January 2013.

32. LCC requested further clarification from Dr D at Capita who said, in a letter dated 14 March 2013, that Dr M’s role was that of “information gatherer” he was not the pension medical adviser. That was his role and he had considered and weighed the evidence using his specialist medical experience and provided a recommendation to LCC to make a decision. Dr D also provided the appropriate certification that Mrs Major was not permanently incapable of discharging efficiently the duties of her employment with LCC.
33. The Stage I IDRP decision was upheld at Stage 2 of IDRP on 8 April 2013. In addition the Stage 2 IDRP letter said:

“In your case [Dr D] has certified that you are not permanently incapable of discharging efficiently the duties of your former employment because of ill-health or infirmity of mind or body. I am therefore not satisfied that there is any basis for me as Stage 2 referee to direct that LCC consider an application for early release of pension under Reg 31.” 
Summary of Mrs Major’s position, as submitted by Ringrose Law  
34. LCC have not appointed an independent registered medical practitioner in that Capita were the Council’s contracted occupational provider and so were not impartial. 

35. Both independent registered medical practitioners were influenced in their decision making by LCC. Following a subject access request Mrs Major received correspondence which demonstrates that Dr K was instructed to complete her report “in one way or another” on that day. Additionally she received evidence that Dr D suggested an independent panel should be set up to review Mrs Major at Stage 2 of IDRP. 
36. LCC has failed to take account of the medical evidence provided by Mrs Major which clearly shows she is unfit for work due to ill health and so satisfies the Tier 1 criteria. As evidenced by her GP, Dr M and herself.

37. LCC have failed to address the conflict in the medical opinion between the two medical practitioners who saw and personally assessed Mrs Major (her GP and Dr M).

38. LCC have not made any enquiries as to what type of gainful work Mrs Major could possibly have undertaken. 

39. LCC have failed to address the tier system in the Regulations. Dr D has only addressed his mind to “permanent incapacity” rather than “permanently incapable of discharging efficiently the duties of her current employment”.

40. LCC has made a perverse decision. At the time of the outcome of the Stage 2 IDRP decision Mrs Major had been unfit for “any kind of work” for 3.5 years and so at the least satisfied the Tier 2 test of being “incapable of undertaking gainful employment within 3 years after leaving local government employment.”

41. LCC took an unreasonable amount of time in dealing with Mrs Major’s complaint. She considers that March 2012 to April 2013 is too long a period for a complaint to be administered with as little action or investigation as was involved in her complaint. 

42. LCC caused alarm and distress to Mrs Major in their dealings with her complain in terms of delay, loss of correspondence, loss of consent forms and failure to provide the form signed by Dr M on the 24 January 2013.       
Summary of LCC’s position  
43. LCC contracted with Capita up to the end of March 2013 to provide occupational health services. These services include referral by LCC for occupational health advice and referrals of applications for ill health retirement under Regulation 20. This required Capita to appoint an independent registered medical practitioner to provide the certification under Regulation 20.  
44. There was no decision by Capita to dismiss Mrs Major’s application for ill health. There was a certificate from the independent registered medical practitioner which LCC took into account when reaching its decision.  At Stage 2 of IDRP the first decision was reviewed by a different independent registered medical practitioner.

45. The initial decision was made by LCC and advised to Mrs Major in LCC’s letter of 5 August 2011. At Stage 2 of IDRP the decision make was not simply passing on the view of the independent registered medical practitioner but was making a determination based on the totality of the evidence before her.  

46. Dr K was not restricted in her investigation because of unreasonable time pressures. Her own wording makes it clear that that no pressure was put on her to come to any specific conclusion. LCC is aware that it could not require her to complete the matter on that day.

47. LCC was not taking into account the views of Capita as a corporate body but the two independent registered medical practitioner who produced independent professional medical reports. There is no evidence that the reports of either Dr K or Dr D were partial. 

48. All of the medical evidence was taken into account by the two independent registered medical practitioner and reflected in their reports. Neither Mrs Major nor her GP are specialised occupational health practitioners.

49. Dr M’s role was to gather information not to act as the medical adviser. Dr D had to consider all the evidence and weigh this up using his specialist medical experience.

50. Regulation 20 requires LCC to undertake an assessment in various stages. Mrs Major did not meet the conditions in the first stage so there was no need to for LCC to go on to consider the extent to which she was likely to be capable of gainful employment. 

51. LCC only has to consider which tier of benefits is applicable if the first two stages of the assessment are met.      
52. The Stage 1 and 2 IDRP complaints related to a review of the initial decision on 30 October 2011. Therefore it is irrelevant that she had not worked for 3.5 years by the time of the Stage 2 IDRP decision. 

53. Mrs Major’s on-going state of health was taken into consideration. The Stage 2 IDRP decision maker specifically considered whether Mrs Major was entitled to early release of her pension under Regulation 31 and this question was referred to the independent registered medical practitioner who certified that Mrs Major was not currently permanently incapable of discharging the duties of her former employment. 
54. The Stage 1 IDRP decision maker explained in his letter that the delays were due to the attempts to obtain a report from the Pain Relief Consultant. These were matters outside his control. Mrs Major submitted her Stage 2 appeal on 16 October 2012. On 18 December 2012 Mrs Major provided additional medical evidence. The Stage 2 IDRP decision maker contacted Ringrose Law to discuss the option of referring the new medical evidence to Capita for a review. It was acknowledged that this would delay the issue of the Stage 2 decision. The referral was made on 20 December 2012 and Dr D’s report was received on 12 March 2013. The Stage 2 decision was made on 8 April 2013.

55. There has been no previous reference to lost post or the alleged failure to provide a copy of the form signed by Dr M on 24 January 2013.  
Conclusions

56. In order to be entitled to any pension under Regulation 20 of the 2008 Regulations, Mrs Major had to be permanently incapable of discharging efficiently the duties of her current employment and have a reduced likelihood of obtaining any gainful employment before her normal retirement age. 'Permanently' is defined as until, at the earliest, her 65th birthday. If that criterion is met, then in order to meet the criterion for Tier 1 benefits, she must be considered unable to undertake any employment and for Tier 2 or Tier 3 benefits have a reduced likelihood of obtaining gainful employment before her normal retirement age. The decision as to whether Mrs Major met these requirements fell to her employer (LCC) in the first instance.

57. Before making such a decision, LCC, in accordance with Regulation 20, needed to obtain a certificate from a suitably qualified independent registered medical practitioner. The certifying practitioners had to be "independent" in the terms set out in Regulation 56(1) of the Local Government Pension Scheme (Administration) Regulations 2008.
58. Mrs Major contends that LCC have not appointed an independent registered medical practitioner. She argues that because Capita were LCC’s contracted occupational provider they were not therefore impartial. 

59. The term “IRMP” is defined in Regulation 20 of the Regulations as a practitioner registered with the General Medical Council and holding one of the specified occupational health qualifications.  There is nothing in the definition of IRMP that specifies independence, other than the simple use of the word “independent” in the expansion of the defined term.

60. The Regulation 20 definition is carried into the Regulations as a whole by Regulation 1(4) which says that “IRMP” has the meaning given in Regulation 20. “IRMP” is then additionally used, without further elaboration, in Regulations 23, 24, 28 and 31. 

61. Regulation 56 of the Local Government Pension Scheme (Administration) Regulations 2008 [the Administration Regulations] imposes a particular requirement on an IRMP who provides a certificate under Regulation 20 of the Regulations. It says the physician: 

“…must be in a position to declare that-

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)  he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case,”

62. The ability to make such a declaration is not, on its own, what defines his or her independence. It may add to it, but since no such declaration is required for an IRMP making a decision under Regulations 23, 24, 28 or 31, yet the “I” for “independent” is still there, “independent” must carry its intrinsic meaning.  

63. In my view, therefore, merely being able to make a Regulation 20 declaration does not define a physician as independent. A reasonable perception of independence is also required.  Whether it exists will depend very much on the circumstances of the case.  In most cases ability to make a Regulation 20 declaration will coincide with, or even go beyond, what would be independent, as objectively perceived.  In some it may not.

64. I would not say that a properly instructed physician working for the same organisation as a physician who has previously advised automatically loses independence as a result. In this case however there is evidence which creates an element of doubt as to whether true independence exists. Had it not been for Dr K’s admission that she “acted on the request by admin to close the file” and later Dr D’s suggestion that “an independent panel should be set up to review Mrs Major at Stage 2 of IDRP” I would have had no reason to think that either physician could not have taken a properly independent view. But in the circumstances I cannot reach a conclusion that, for the purposes of Regulation 56, Dr K and Dr D can be regarded as truly independent. 

65. Insofar as the initial decision itself is concerned I have doubts as to whether a decision was made by LCC or indeed whether a decision was made at all. Certification was given on 18 October 2011 following which, on 8 November 2011, Capita sent Mrs Major a copy of Dr K’s report asking for her consent to the report being released to LCC. Mrs Major’s legal advisers immediately queried the contents of the report and on 9 November 2011 LCC wrote to them and simply said “the Pension Office has been correctly notified that the reason for leaving was medical incapability”. There is no clear evidence that the report was ever given to LCC for them to make a decision or, if it was, of a decision having been made in accordance with Regulation 20 by LCC. Certainly if a decision was made then it does not appear to have been properly conveyed to Mrs Major or her legal advisers. 
66. As far as the second decision is concerned in their letter of 8 April 2013 LCC say “In your case [Dr D] has certified that you are not permanently incapable of discharging efficiently the duties of your former employment because of ill-health or infirmity of mind or body. I am therefore not satisfied that there is any basis for me as Stage 2 referee to direct that LCC consider an application for early release of pension under Reg 31.” LCC say that the decision was made based on the totality of the evidence before the decision maker.  In my judgment LCC appeared to do no more than simply pass on the view of the independent registered medical practitioner. It is my view that LCC did not, as required by the Regulations, make the second decision. 
67. Mrs Major contends that both Dr K and Dr D were influenced in their decision making by LCC. She says that Dr K was restricted in her investigations because of unreasonable time pressures. I agree with Mrs Major on this point given that in correspondence sent to LCC on 8 November 2011 Dr K clearly states that she had been asked by LCC to reach a decision that day and as a result she had not requested a report from Mrs Major’s haematologist. I note however that a report from Mrs Major’s haematologist was provided to LCC on 21 March 2012 with Mrs Major’s appeal against the initial decision and although this was too late for Dr K’s consideration Dr D, in his report dated 7 February 2013, clearly refers to Mrs Major’s blood condition.  
68. Mrs Major contends that LCC have failed to address the tier system in the Regulations. As stated above the Regulations require several tests to be met in order for Mrs Major to be entitled to a pension under Regulation 20. LCC are required to first satisfy themselves that Mrs Major is permanently incapable of discharging efficiently the duties of her employment with LCC. If they are so satisfied they must then consider whether she has a reduced likelihood of obtaining any gainful employment before her normal retirement age. If they are satisfied that criterion is met, then LCC must consider which tier of benefit is appropriate. Therefore, if the test of being permanently incapable of discharging efficiently the duties of the person’s employment is failed there is no purpose in considering gainful employment or which tier of benefit is appropriate.
69. Mrs Major says LCC took an unreasonable amount of time in dealing with her complaint. Mrs Major instigated Stage 1 of the Scheme’s IDRP on 21 March 2012 and the Stage 1 decision was given a little over six months later on 5 October 2012. The Stage 1 decision was appealed on 16 October 2012 and the Stage 2 decision was provided on 8 April 2013. Whilst I agree that does seem an inordinate length of time to deal with the matters raised consideration must be given to the reasons for the delay. At Stage 1 of IDRP the delay resulted because Capita were trying to obtain a report from the Consultant in Pain Management and at Stage 2 the delay occurred because Mrs Major submitted, over two months after the appeal, additional medical evidence that LCC decided should be considered by Capita. Given that in both instances the reasons for the delay were for Mrs Major’s benefit I see no reason to criticise LCC. 

70. In summary, I am not satisfied that for the purposes of Regulation 56, the independent registered medical practitioners can be regarded as truly independent. Nor am I satisfied that the initial decision, or the review of the initial decision, as to whether Mrs Major met the requirements of Regulation 20 were properly made by LCC. 
71. In addition, consideration of Mrs Major’s eligibility under Regulation 31 was first considered by Dr D in his report dated 7 February 2013. His opinion was conveyed to Mrs Major by way of the Stage 2 IDRP decision letter dated 8 April 2013. However, that decision was a final decision in relation to consideration of Mrs Major’s eligibility to meet the requirements of Regulation 20 and therefore Mrs Major was denied her right to appeal the initial decision made in relation to Regulation 31. 
72. I am therefore remitting the matter to LCC to consider afresh.

Directions  
73. Within 56 days of the date of this determination, LCC shall decide whether Mrs Major should receive an ill-health pension under Regulation 20, having obtained a certificate from an appropriately independent medical practitioner as required by that regulation as to her state of health at the time she left LCC’s employment.

74. In the event that LCC does not decide in Mrs Major’s favour, in relation to Regulation 20, LCC shall within the same time frame, decide whether Mrs Major should receive an ill-health pension under Regulation 31, having obtained a certificate from an appropriately independent medical practitioner as required by that regulation as to her state of health at 7 February 2013.

75. In the event that LCC decides in Mrs Major’s favour, in relation to either Regulation 20 or Regulation 31, the benefits shall be put into payment as soon as is practicable and paid with simple interest at the rate for the time being declared by reference banks from the due date to the date of each payment to the date of actual payment.

76. Within 28 days from the date of this determination LCC shall pay Mrs Major £150 in compensation for the distress and inconvenience she has suffered resulting from its maladministration as summarised above.
Jane Irvine 

Deputy Pensions Ombudsman

4 March 2014 
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