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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr Roger Rundle

	Scheme
	Roger Rundle SIPP

	Respondents 
	The Hornbuckle Mitchell Group Ltd
Hornbuckle Mitchell Trustees Ltd 


Subject

In light of my recent determination of Mr J Holy’s complaint (88822/1) against The Hornbuckle Mitchell Group Ltd (HMGL) and Hornbuckle Mitchell Trustees Ltd (HMTL) which I did  not uphold, the remaining part of Mr Rundle’s complaint is that HMGL and HMTL, the administrator and co-trustee of his self invested personal pension (SIPP) respectively, allegedly failed in relation to two of his SIPP investments, i.e. the shares in Dubailand Developments Limited (DDL) and a loan made to Bentley-Leek Properties Limited (BLPL) as follows:

DDL

· to investigate and/or disclose the nature and extent of any interest (or proposed interest) of the Bentley Leek (BL) parties in DDL and the consequential conflict of interest faced by his independent financial adviser (IFA), Bentley Leek Financial Management Ltd (BLFML); and 

· to veto the proposed investment in light of any such interest and conflict.
BLPL

· to take any adequate steps to assess whether the proposed investment complied with HM Revenue and Customs (HMRC) requirements  and, in particular, whether it was “prudent, secure and commercial”;

· to take particular care in these matters in light of the BL parties’ interest in BLPL and the inherent conflict of interest faced by BLFML and its directors. Messrs M Bentley-Leek and M Dervish; and
· to veto the proposed investment in light of the above. 

Both DDL and BLPL          
· to give full disclosure as to the nature of the relationship between HMGL/HMTL and the BL parties, including their co-ownership of certain freehold property with the directors of BLFML. 
Had HMGL and HMTL done so, Mr Rundle alleges that he would have not lost around £98,000 in his SIPP when these investments subsequently failed.          

The Deputy Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against HMGL and HMTL because:

· by signing the SIPP application form in April 2007, Mr Rundle had declared that he fully understood and agreed that they would not provide him with personal financial advice and did not have a duty to ensure suitability of the chosen investments for his SIPP;

· his investments in DDL and BLPL were made only after he had received and accepted advice from a regulated IFA, BLFML;

· at the time of his investments, the Financial Services Authority (FSA) was applying a relatively light touch to regulating SIPPs; and

· the investment acceptance criteria upon which Mr Rundle is relying to substantiate his allegations that HMTL/HMGL breached their obligations to investigate and monitor his SIPP investments were only introduced in August 2011and could not therefore have had any influence on his investment decisions in DDL and BLPL.
DETAILED DETERMINATION

Material Facts

1. Mr Rundle is a graphic designer. He was a longstanding client of BLFML which is now in liquidation. 

2. He established the SIPP in April 2007 through BLFML and also became a joint trustee of the SIPP by signing:

· an application form (the Form) which included the following declaration:

“I have read the Trust Deed and Rules and hereby apply to the Scheme Trustee (HMTL) to become a member of the Private Pension. I agree to be bound by the Trust Deed and Rules thereof. 

I hereby request HMTL, if applicable, to appoint the investment manager nominated in the application but fully understand and agree:

· that I am solely responsible for all decisions relating to the purchase, retention and sale of the investments forming part of the Private Pension.

· to hold HMTL indemnified against any claim in respect of such decisions.

· that HMTL have not carried out and shall not in future carry out any review of the nominated investment manager’s financial status or their investment and/or risk strategies. I or my Financial Adviser are responsible for checking these matters on my behalf and ensuring that the investment manager is suitable for my investment objectives.”; and

· a Supplemental Deed which clearly states on the front page that:

“The Member confirms that he has been given an opportunity to consider the terms of the Deed and Rules…”    

3. The Establishing Trust Deed and Rules of the SIPP was made on 16 February 2001. The operative provisions of this Establishing Deed were replaced in their entirety by the provisions of the Consolidating Trust Deed dated 26 July 2005. 

4. Both the Consolidating Trust Deed and Supplemental Deed contained clauses  stipulating that the trustees of the SIPP:

· should be entitled to all the indemnities conferred on them by law;

· should not be liable for any acts or omissions not due to their own deliberate bad faith or their own negligence; and

· should be indemnified by Mr Rundle against the consequences of exercising their powers and discretions resulting in a loss to his SIPP except where there has been knowing and deliberate bad faith on their part.
5. The Consolidating Trust Deed also stated in clause 14 that:

“…the Scheme Trustee shall, in all nominal circumstances, subject to any restrictions contained within this deed and…any requirements of the Board of Inland Revenue, take into account any specific written wishes of a Member or from any professional individual or body acting with the prior written authorisation of that Member in relation to the manner of investments, assets and monies in which such Member Fund are invested.”        

6. The Consolidated Trust Deed was subsequently modified (in 2008 and 2011) to include a clause specifying that the Independent Trustee (i.e. HMTL) should exercise its wide investment powers only in accordance with any directions given by Mr Rundle (or his dependant), except where to do so would in the opinion of the SIPP Operator (i.e. HMGL) would, in particular:

“ breach or potentially breach the provisions of the Rules, prejudice the status of the Scheme as a registered pension scheme or provide a benefit not specifically permitted by the Rules (or be treated as making) a scheme chargeable payment”      

7. BLPL, a separate company from BLFML, was set up with the objective of creating an additional class of investment asset for BLFML clients (such as Mr Rundle).     

8. Mr Rundle accepted the recommendations of BLFML to invest £50,000 in DDL, an unregulated high risk overseas properties development managed by a Mauritian company promising high returns in August 2007 and a further £48,000 as a loan to BLPL (at an interest rate of 10% pa) in May 2009.
9. Both investments got into financial difficulties because of alleged serious issues of financial mismanagement by Messrs M Bentley-Leek and M Dervish who were also the directors of DDL and BLPL.
10. BLPL went into administration in September 2011. There is little prospect of any recovery of investor funds in relation to both investments.
 Summary of Mr Rundle’s position  
11. He is not an experienced or sophisticated investor and has no expertise in financial matters. 

12. HMTL/HMGL did not take any steps to investigate and/or disclose to him at the time when the DDL investment was made, the nature and extent of any interest (or proposed interest) of the BL parties (including BLPL) in DDL and the conflict of interest faced by BLFML as a result.
13. In their publication, “The Adviser Support Programme Guidance Notes - Criteria for Accepting Investments”, HMTL/HMGL state that:
“If the Financial Adviser is a director we would not allow the investment to proceed as there is a conflict of interest for an Adviser recommending clients invest in their company.”   

14. HMTL/ HMGL therefore recognise that they have a power of veto in respect of any proposed investment which should be exercised when it is one where the IFA has an interest and/or faces conflict.

15. The suggestion made by HMTL/HMGL that they were entitled simply to disregard any conflict of interest and that it was the responsibility of BLFML to manage any conflicts of interests facing them is contrary to the duties of HMTL as co-trustee and wholly inconsistent with the statement made in their publication as reproduced in paragraph 13 above.

16. HMTL/HMGL dismisses the relevance of their publication on the basis that it was not published until August 2011 but:
· the publication of a particular document by HMTL/HMGL cannot create a power of veto – the power either existed at the time the document was published or it did not (and HMTL/HMGL clearly considered that it did); and

· if in August 2011 it was right (on grounds of “prudence”, “conscientiousness”, “security” or otherwise) to veto a proposed investment in which the IFA had an interest, then there is no reason why HMTL/HMGL would not also have decided that it was right to do so in August 2007 (when the DDL investment was made) using “the common-sense principle”.       
17. In an e-mail dated 10 February 2011 to BLFML, HMTL/HMGL set out their requirements at the time for a third party loan of SIPP monies to be:

“(a) the principal amount of the loan shall be repayable by the specified date or at 4 weeks’ notice…

  (b)…the sum lent shall be immediately repayable if the borrower is in breach of the conditions of the agreement, becomes insolvent, or if the sum lent is required to enable the Scheme trustees to pay benefits which have already become due under the Scheme…

 (c) the loan document should contain the date upon which the loan capital and interest becomes payable…

 (d) because of [MD’s and MBL’s] connection to BLP, we would suggest that you (the IFA) demonstrate that the terms of the loan…are on a current and commercial basis

 (e) again, because of the connection between [BLFML] and [BLP] we will want a letter from [BLFML] to the client outlining the terms… and countersigned by the member…

None of the above requirements were met in the BLPL loan agreement which was merely two pages long and contained only three operative clauses. 

18. Before allowing the proposed BLPL loan to proceed, HMTL/HMGL should have obtained from Companies House the BLPL accounts for the year ended 31 December 2007. Had HMTL/HMGL done so, they would have noticed that Messrs Bentley-Leek and Dervish already owed considerable sums of money to BLPL. Disregarding these loans (in accordance with the requirement of “prudence”), BLPL was significantly insolvent on a balance sheet basis.

19. According to the BLPL accounts for the year ended 31 December 2008, if the loans made by BLPL to Messrs Bentley-Leek and Dervish were discounted, BLPL had net liabilities in excess of £1 million around the time of Mr Rundle’s proposed BLPL loan.          

20. In light of the clear inadequacies of the loan document, the admitted conflict of interest which existed between BLFML and the BLPL loan and the financial position of BLPL at the time, HMTL/HMGL should not have concluded that the loan was “prudent, secure and commercial” and they should therefore have exercised their power to veto the proposed investment.         

21. HMTL/HMGL admit that they co-owned with Messrs Bentley-Leek and Dervish the freehold property from which the BL parties traded but they failed to disclose this to him at the material time. In his view, they should have obtained the consent of the BL parties to reveal the fact (not the details) of such matters to him so that he could establish the existence and extent of the potential conflict. 
22. An overly close commercial relationship existed between HMTL/HMGL and the BL parties which may explain the unquestioning approach which they have taken towards all investments proposed by the BL parties prior to 2010 in respect of SIPP monies. 
23. At no time prior to his signature of the application form and the Supplemental Deed did HMTL/HMGL (via their agent BLFML):

· provide him with a copy of the Trust Deed & Rules;

· suggest that he obtain and review a copy; 
· draw to his attention of any particular provisions in it; and
· advise him to read all the declarations and provisions contained in the application form and the Supplemental Deed before signing. 

24. He accepted unconditionally the advice given to him by BLFML. He did not therefore consider it necessary to read the declarations and provisions carefully before signing the documents. 

25.  In light of the above, he contends that:  

· as a matter of contract, the provisions relied upon would not be deemed lawfully and effectively incorporated;

· the exclusion clauses and indemnities relied upon fall foul of the Unfair Contract Terms Act 1977; and

· it would be morally unacceptable to deprive him of compensation from HMTL/HMGL if his complaint is upheld.                                   
26. Even if he is deemed to be bound by an agreement (which he does not accept) that he would be “solely responsible for all decisions relating to the purchase, retention, sale of the investments” forming part of the SIPP, it could not, on any proper construction, operate so as to abrogate HMTL/HMGL of any or all responsibilities with regard to a proposed investment (e.g. their obligation to establish whether it complied with HMRC requirements).      

27. He has become severely depressed dealing with this complaint and is now under specialist medical supervision. He has been unable to work since September 2012 and recently been given notice that his employment was being terminated on the grounds of ill-health.
Summary of position of HMGL and HMTL  
28. The allegations made by Mr Rundle against them cannot be supported. They are  based on his apparent fundamental misunderstanding of:

· the roles and obligations of the parties involved (including himself); and

· the facts and circumstances surrounding his decisions to invest in DDL and BLPL.
29. The criteria for accepting investments have and continue to evolve. 

30. The investment acceptance criteria upon which Mr Rundle is relying to substantiate his allegations that they breached their obligations to investigate and monitor his SIPP investments as detailed in their document “The Adviser Support Programme Guidance Notes - Criteria for Accepting Investments” (relevant paragraphs are reproduced in the Appendix below) were only introduced recently. Its content reflected a change of internal policy in August 2011 for new investments only as the result of their experience in this area. This document could not therefore have had any influence on Mr Rundle’s investment decisions in DDL and BLPL at the time. Its inclusion as evidence in his complaint is unfairly prejudicial and should therefore be excluded from any consideration of the duties incumbent upon them at the time Mr Rundle’s investment in DDL and BLPL were made.

31. There is no evidence to suggest that even if they had they applied the current criteria the investments in DDL and BLPL would not have proceeded. The mismanagement of these investments and the alleged fraudulent activities of the BLFML directors occurred after the assets had been acquired by Mr Rundle.
32. At the time of Mr Rundle’s investments in DDL and BLPL, SIPP investment decisions were member directed, based on the advice provided by his appointed IFA, BLFML. The FSA did not at that time require or expect HMGL/HMTL to:

· advise members in relation to the suitability or structure of investments;

· carry out due diligence on or monitor recommended investments; or

· second guess the advice of the appointed IFA.
These restrictions were expressly accepted by Mr Rundle and BLFML through the contractual documents which they had signed.    

33. The only obligation placed on them at the time for the DDL investment was to ascertain whether it met the HMRC requirements (for unlisted shares) relating to a member’s control over or connection with the company whose shares were to be purchased. The onus was on Mr Rundle and BLFML for assessing the DDL investment.

34. They carried out appropriate checks in relation to DDL which confirmed that:

· it was properly incorporated and registered in Mauritius;

· the transaction would be at arms length;

· his investment would not be deemed “connected to” or likely lead to him  having a controlling share in DDL as required by HMRC.
35. Their sole obligation with regard to third party loans (such as the BLPL loan) is to assess whether they would contravene HMRC requirements as SIPP investments. Essentially this required that the loans be on an arms length basis and at a commercial rate of interest.

36. HMRC stipulate that third party loans should be “prudent, secure and commercial” and it is significant that they do not require them to be “secured”. They seek to assess this on the basis that the loan is properly documented and carried an appropriate rate of interest. They also sought to satisfy themselves that the borrower was legally constituted and not at the time known to be in any form of financial distress.  

37. The existence of a proposed borrower can be confirmed through the company’s incorporation details (which may be found at Companies House). At the time the loan was made by Mr Rundle, they had therefore ascertained that BLPL was in existence and was not insolvent. Credit checks were used to confirm the proposed borrower’s principal activity and credit rating. They are not able to provide copies of the specific checks made at the time of Mr Rundle’s third party loan because these were only retained where cause for concern had been identified.

38. As part of their checks, they established that the BLPL loan: 
· was properly documented;

· carried a commercial rate of interest of 10% pa; and 
· had been advised by an authorised IFA

As requested by me, they disclosed in May 2013 copies of the relevant documents as evidence  to substantiate their statement above. This evidence included the loan application form, the loan agreement, the money laundering form, the asset purchase instruction form and other supporting correspondence between HMGL/HMTL and BLFML.
39. ,In their view, HMRC requirements were fully met for the BLPL loan and they had consequently discharged all their obligations to Mr Rundle in respect of reviewing the proposed investment.   

40. In considering “prudence” a SIPP provider has limited scope for oversight. In most cases this expression adds little to what is already captured by the concepts of “secure and commercial”. It was entirely appropriate for them to accept that the loan was prudent from the point of view of Mr Rundle’s appetite to risk. 
41. The underlying criticisms made by Mr Rundle should be directed towards the conduct of BLFML in advising him to invest in BLPL and DDL. The financial misjudgements and alleged irregularities of its directors, Messrs Bentley-Leek and Dervish, in particular their decision to use other investments to guarantee DDL without informing investors, were the main reasons behind the financial losses.

42. If Mr Rundle had any questions or concerns regarding the structure or security of his investments, it was incumbent on him to have raised the matter with BLFML (as his chosen IFA) before approving them. BLFML was obliged to advise Mr Rundle on the risk level and suitability of investments and also conduct due diligence on them.
43. Mr Rundle decided, however, to act on the recommendations made by BLFML without question and is now contesting with the benefit of hindsight that HMGL/ HMTL have in some way breached their obligations towards him.        

44. The FSA report on the findings of a thematic review (for SIPP operators) dated September 2009 (relevant paragraphs are reproduced in the Appendix below) confirm that the FSA does not consider that they should be responsible for advising Mr Rundle on the suitability of investments or the advice given to him by BLFML.

45. HMGL/HMTL were under no obligation to monitor BLFML and, indeed, without proper cause, to question their integrity or professionalism. BLFML was properly authorised and had the appropriate permissions at the point of sale. Moreover, terms of business were implemented to formalise the relationship with BLFML. 

46. Any premature action could have been detrimental to the investors as a whole in depriving them of the high returns they had been advised were possible. As soon as they received evidence to suggest that there was serious cause for concern with the management of BLFML and their approved investments, they took appropriate action to prevent further investment and alerted investors and the FSA accordingly.

47. Their roles are limited. By the very nature of operating a member directed pension scheme in accordance with the Trust Deed and Rules, HMTL is obliged to follow member instructions unless by doing so HMRC rules will be breached and a tax charge imposed. Similarly HMGL is not authorised to give investment advice and whilst an obligation to identify the anomalous transactions and financial crime exists, there was no evidence of fraud or pensions liberation at the time that the investments were made.

48. High risk investments are by their very nature at greater risk of failure and it was clear from the documentation signed by Mr Rundle that he understood this.
49. It is clear that there was a potential conflict of interest between BLFML and BLPL. The onus was on BLFML, as a regulated firm, (and not HMTL/HMGL) to manage any form of conflict which they faced and disclose details of their conflicts policy and procedure to Mr Rundle. 

50. Mr Rundle was fully aware that he was lending money to BLPL and that his IFA was BLFML. He himself notes the “inherent conflict of interest faced…by BLFML and its directors” in his narrative forming part of his application to me. If he had any concerns about a potential conflict, it was open to him to raise his concerns directly with BLFML at any time.     

51. HMTL is the co-owner of various properties for SIPP members as part of their role as co-trustee. This is entirely consistent with their role. It would be inappropriate for them to disclose details of other members’ SIPP investments to other investors under any circumstances.
52. It would be reasonable to expect that Mr Rundle (with the assistance of BLFML, if necessary) to have considered the SIPP literature carefully before deciding to establish the SIPP.                                                       
Conclusions

53. Mr Rundle says that he is an inexperienced investor with little financial expertise.

54. A SIPP is a tax efficient and flexible way of saving for retirement. It is only for people who are “reasonably sophisticated” investors and want to control and actively manage their pension investment.  It would therefore appear that Mr Rundle has not understood the level of personal responsibility he has taken on and the SIPP may not have been appropriate for him. A SIPP should not be entered into without a good understanding of the product so obtaining reliable financial advice is crucial.

55. HMTL/HMGL recommend that any potential client should consider his/her position carefully, seeking independent financial advice, if necessary, about whether setting up a SIPP is in his/her best interests. Mr Rundle did exactly that by seeking advice from his IFA, BLFML, before doing so. In my view, BLFML possibly failed to ensure the suitability of the SIPP as an investment product for Mr Rundle when they sold it to him.  It is not however my role to judge this.  I am only looking at the actions of HMTL/HMGL, the SIPP provider.
56. It is important to understand where responsibility lies within the relationship between the IFA and the SIPP provider. SIPP providers can only offer guidance, help and support when looking at particular investments, especially those of a more esoteric nature, but the responsibility for ensuring that the investment is appropriate and suitable lies with to the IFA.         

57. SIPPs offer plenty of choice to adventurous pension savers who want to invest outside the mainstream. Whether higher risk investment ideas (such as some investments involving property) may be considered suitable for a SIPP is up to the investor. If he/she has an IFA (such as Mr Rundle) and things go wrong, in my view, the IFA should be taking responsibility if their investment advice is established to be inappropriate.                            

58. Mr Rundle says that he signed both the Form and the Supplemental Deed without reading the declarations and provisions on them first because he had trusted completely the advice given to him by BLFML. I have seen no evidence which substantiates such a statement. 

59. In any case, I cannot ignore the fact that he clearly signed an agreement setting out the level of personal responsibility which he has taken on. By signing the Form and the Supplemental Deed, he had declared to HMGL/HMTL that he fully understood and agreed that:

· they would not provide him with personal financial advice and did not have a duty to ensure suitability of the chosen investments for his SIPP;

· he would hold HMTL indemnified against any claim in respect of SIPP investment decisions for which he would be solely responsible; and

· he had read the Trust Deed and Rules and agreed to be bound by the provisions in them. 

In my view, the Trust Deed and Rules (as amended) also made it clear to Mr Rundle that HMTL had to follow his investment instructions unless, in the opinion of HMGL, by doing so HMRC rules would be breached.    

60. The Unfair Contract Terms Act 1977 (UCTA 1977) protects the public by making some unfair conditions automatically void even if the contract has been signed. For example, it allows a contract condition that takes away a person’s legal rights to compensation through negligence to be challenged in civil court proceedings. Other contract terms controlled by UCTA 1977 are only valid if they are fair and reasonable. They are subject to a legal “reasonableness test” which states that a condition is valid if it was fair and reasonable to include it in the contract at the time it was made, having regard to the circumstances that were known or contemplated then or should have been known. 

61. I am satisfied that Mr Rundle was made sufficiently aware of the critical condition applying to the SIPP as summarised in paragraph 59 above at the time it was established.  Bearing in mind the wording of the term, the nature of a SIPP, and the fact that Mr Rundle had an independent advisor, I do not agree with Mr Rundle’s view that it falls foul of UCTA 1977.

62. The criteria for accepting investments continue to evolve. The investment acceptance criterion upon which Mr Rundle is relying to substantiate his allegations that they breached their obligations to investigate and disclose any conflict of interest between BLFML and the two failed investments as shown in their document “The Adviser Support Programme Guidance Notes - Criteria for Accepting Investments” (relevant paragraphs are reproduced in the Appendix below) was only introduced recently. Its content reflected a change of internal policy in August 2011 for new investments only as the result of their experience in this area. This document could not therefore have had any influence on Mr Rundle’s investment decisions in DDL and BLPL at the time. I concur with the view expressed by HMTL/HMGL that its inclusion as evidence in his complaint is unfairly prejudicial and should be excluded from my consideration of the duties incumbent upon them at the time Mr Rundle’s investments in DDL and BLPL were made.

63. Prior to April 2007, SIPPs had essentially been unregulated. It was only after this date that all SIPPs had to be authorised and regulated by the FSA, adding another layer of compliance and administration on SIPP providers. FSA regulation has nonetheless, on the whole, generally been accepted to be a good measure by the pensions industry.

64. The regulatory framework for the operation of SIPPs was introduced somewhat hastily though and it has also taken some time for the FSA to get a good grasp of SIPPs and how best to regulate them. 

65. The FSA originally applied a relatively light touch regulating SIPPs. But in 2008, they decided to place increased focus on “Treating Customer Fairly” (TCF) which was at the forefront of their move towards a principles based approach to regulation. They have, however, given authorised firms flexibility in deciding what fairness meant to them and how best to meet TCF requirements in a way that suited their business. With this flexibility came a responsibility on the authorised firms to be able to justify their approach to the FSA and demonstrate that a TCF culture has been implemented.

66. In December 2008, the FSA also conducted a thematic review of SIPP operators to determine the extent to which they were adhering to their principles and rules. It found that some SIPP operators:

· fell short of the TCF requirements;

· misunderstood their responsibility for the quality of the SIPP business they administer;

· had accepted business without the necessary due diligence or without regard for future business planning; and  

· had problems with their systems and controls.             

67. This review recommended that SIPP providers should:

· monitor and bear some responsibility for the quality and type of business introduced to them;

· be responsible for the compliance aspects of individual SIPP advice; 

· routinely record and review the type and size of investments recommended by advisers; and

· request copies of suitability reports.
These recommendations implied that a SIPP operator should be expected to determine whether the advice given by an IFA was suitable (even though it was rarely in possession of all the facts).    

68. It is clear from the evidence that the two failed investments in DDL and BLPL were made by Mr Rundle on each occasion only after he had received and accepted the advice of BLFML and that they were all made prior to the release of the FSA report on SIPPS in September 2009. These investment decisions had therefore been made by Mr Rundle when there had been a lower level of regulation of SIPPS by the FSA. 

69. As the investments were made before the findings were published, in my view, the checks which HMGL/HMTL undertook at the time (as detailed in paragraphs 37 and 38 above) were sufficient to meet the requirements imposed on them by HMRC for such investments at the time.

70. Although HMGL/HMTL have not been able to produce contemporaneous evidence showing that credit checks were carried out, this does not mean that they were not done. Their explanation is reasonable and I do not consequently find that a lack of evidence of the credit checks constitutes maladministration on the part of HMGL/HMTL.      

71. I also agree with the view expressed by HMGL/HMTL that it is unfair to assume that the increased regulatory approach taken by the FSA on SIPP investments which became effective only after the report was issued should be applied to investment decisions made prior to its publication (such as those for Mr Rundle’s in DDL and a loan to BLPL). 

72. There is a wide spectrum among SIPP operators ranging from those who will accept all sorts of investment in their SIPP wrapper to those who limit the investments to tried and tested assets. Esoteric investments in SIPPS involving unlisted UK companies investing in projects abroad are not universally accepted by all SIPP providers because of the lack of transparency of what they are involved in.      

73. But if HMRC allows an asset class to be invested in a SIPP, providers can follow suit although they need to consider whether it is worth the risk and the costs of allowing these additional investment capabilities within a SIPP given likely volumes.

74. HMGL/HMTL seems to take a less conservative line than other providers in what they allow in their SIPPs. They are perfectly entitled to do this however and it appears that any investment which does not give rise to a tax/property charge may be put into one of their SIPPs.

75. I also concur with the view of HMTL/HMGL that the onus was on BLFML, as a regulated firm, to manage any form of conflict which they faced with the DDL and BLPL loan investments and disclose details of their conflicts policy and procedure to Mr Rundle.
76. Mr Rundle asserts that as a consequence of a seemingly very close working relationship between HMTL/HMGL and the BL parties, the respondents to his complaint were in some way involved with the dubious investment dealings of the BL Parties in relation to his SIPP. I have seen no evidence which corroborates such an assertion. Moreover, I cannot be involved with an investigation into any alleged fraudulent or criminal activity which is outside of my jurisdiction. 
77. The evidence therefore falls short of establishing that injustice was caused to Mr Rundle as a result of any failure on the part of HMGL/HMTL to exercise due care and diligence in the conduct of business with him. They are consequently, in my opinion, not liable for any loss in the value of his SIPP investments.

78. I do not uphold Mr Rundle’s complaint.
JANE IRVINE 

Deputy Pensions Ombudsman 

16 July 2013 

APPENDIX

Relevant Paragraphs Taken from “FSA Self-Invested Personal Pensions (SIPP) operators – a report on the findings of a thematic review” (published in September 2009)

The specific activity of administering Self-Invested Personal Pensions (SIPPs) has been regulated by the FSA…since 6 April 2007. In December 2008 we began a thematic review of small SIPP operators…to determine the extent to which they are adhering to our Principles and Rules.

In this report, we describe the findings of this thematic review, and make clear what we expect of SIPP operator firms in the areas we reviewed…

We are asking everyone receiving this report…to review their business in light of its contents…firms unable to demonstrate that they have analyse their systems and controls as a result of this thematic review, and made any appropriate improvements, may be the subject of a further regulatory investigation.           

We encountered a relatively widespread view among small SIPP operators that they bear little or no responsibility for the quality of the SIPP business that they administer…

We agree that firms acting purely as SIPP operators are not responsible for the advice given by third parties such as IFAs. However, we are also clear that SIPP operators cannot absolve themselves of any responsibility, and we would expect them to have procedures and controls…enabling them to identify possible instances of financial crime and consumer detriment such as unsuitable SIPPs.

Of particular concern were firms whose systems and controls were weak and inadequate to the extent that they had not identified potential instances of poor advice and/or potential financial crime. Depending on the facts and circumstances of individual cases, we may take enforcement action against SIPP operators who do not safeguard their customers’ interests in this respect, with reference to Principle 3 of the Principles for Businesses (“a firm must take reasonable care to organise and control its affairs responsibly and effectively, with adequate risk management systems.”)

The following are good examples of measures that SIPP operators could consider, taken from examples of good practice that we observed and suggestions we have made to firms:

· Routinely recording and reviewing the type (i.e. the nature of the SIPP investment) and size of investments recommended by intermediaries that give advice and introduce clients to the firm, so that potentially unsuitable SIPPs can be identified;  

· Being able to identify anomalous investments, e.g. unusually small or large transactions or more “esoteric” investments such as unquoted shares, together with the intermediary that introduced the business. This would enable the firm to seek appropriate clarification, e.g. from the client or their adviser, if it is concerned about the suitability of what was recommended;

· Requesting copies of the suitability reports provided to clients by the intermediary giving advice. While SIPP operators are not responsible for advice, having this information would enhance the firm’s understanding of its clients, making the facilitation of unsuitable SIPPs less likely;

· Routinely identifying instances of execution-only clients who have signed disclaimers taking responsibility for their investment decisions

---------------------------------------------------------------------------------------------------------------

Relevant Paragraphs Taken From “The Adviser Support Programme Guidance Notes - Criteria for Accepting Investments” (published in August 2011)

Overview

As trustees of the pension scheme we have a duty of care and are required to act prudently, conscientiously and honestly when making decisions in respect of the scheme. We must act in the best interests of the member as beneficiary of the scheme. In some instances this may be different to their best interests personally outside the pension.

Standard investments are those that are FSA regulated or traded on a recognised exchange or market. For all other investments we have to do further checks before we can accept them. We do not allow any of our SIPP…schemes to make investments in taxable property, to invest when in our opinion there is a significant risk of unauthorised payment charges, or where we do not believe the investment to be in the beneficiary’s best interests, as this would be a breach of our duty of care. This should not be confused with giving advice, which is your responsibility as the Financial Adviser. 

Your responsibility    

As the Financial Adviser recommending the investment you are responsible for determining whether it is appropriate for the member, this is not something we would comment on. We would expect you to have considered the member’s attitude, the need for liquidity and explained to the member the level of consumer protection available with the investment (if any).

We would also expect you to have carried out your own due diligence on the investment provider, taking into account their reputation and security.

Due Diligence  

We will carry out due diligence on the investment. This will include looking at the structure of the investment, checking contracts and any brochure or other marketing literature. The purpose of this is to ensure that the promotional literature matches the facts and establish how the pension gets a return on the investment (to check that it would not be classed as trading).

We will also perform checks on the company, or companies, behind the investment including carrying out Creditsafe reports as appropriate. This is to check that the information provided to us about the company is correct, that the company is trading and to check who the directors are. If the member is a director we will need to see Articles of Associations to verify that they do not have control of the company.

If the Financial Adviser is a director we would not allow the investment to proceed as there is a conflict of interest for an Adviser recommending clients invest in their company.

Summary

Our objective in reviewing investments is to protect the member’s interests and ensure no unnecessary tax penalties are incurred. We will only turn down investments for good reason, and we will explain these to you in full. Our aim is to give you confidence in the knowledge we have carried out thorough checks and, if we do turn down an investment, for you and your client to understand why investing via a pension scheme would not be in their best interests.            
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