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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr George Ring

	Scheme
	NHS Injury Benefit Scheme (the Scheme)

	Respondent(s) 
	NHS Business Service Authority (NHSBSA)


Subject

Mr Ring disagrees with the decision of NHSBSA not to award him Permanent Injury Benefits (PIB) from the Scheme.

The Pensions Ombudsman’s determination and short reasons 
The complaint should not be upheld against NHSBSA because they have properly considered whether Mr Ring has incurred a Permanent Loss of Earnings Ability (PLOEA) that was attributable to an injury at work.

DETAILED DETERMINATION

Regulations
1. Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) (the Regulations) says:

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if –

(a) it is wholly or mainly attributable to the duties of his employment; …”
2. PIB is payable where the above criteria are met and the person has consequently suffered a PLOEA of greater than 10%.

Material Facts

3. This complaint follows a previous determination of mine, dated 16 January 2013. I do not repeat here the background to Mr Ring’s injury or the evidence and submissions that led to that determination. It is enough to note that NHSBSA had rejected Mr Ring’s application for PIB on the grounds that his injury was not wholly or mainly attributable to his employment, because of a pre-existing condition. 

4. I upheld Mr Ring’s complaint and remitted the decision to NHSBSA.  I found that NHSBSA had taken irrelevant factors into consideration in reaching their decision as they had treated Mr Ring’s pre-existing condition as an aggravating factor despite it being no more than should be expected for someone of his age.

5. NHSBSA issued a fresh decision on Mr Ring’s application on 24 January 2013, concluding that he had “suffered no permanent reduction in [his] earning ability of more than 10% as a result of [the] work injury on its own”.  The letter went on to quote the Scheme’s Medical Adviser
 who said:

“There is no dispute in regards to [Mr Ring’s] description of the two incidents, the first where he was pushing a clearly over laden Roll cage on April 1st 2009 and the second when he was pushing a barrow up a ramp.

Both would have caused him to dynamically load his lumbar inter vertebral joints.  In all likelihood the first caused an annular tear and acute disc herniation which settled sufficiently for him to return to work only to reinjure himself on the 28th by a similar but less traumatic mechanism.
…the Ombudsman asks if an ordinary man of his age would have suffered the same injury in the same circumstances?  The answer must be no.  An ordinary man at his age would have been expected to continue working up to normal retirement age of 65 and beyond.

None the less, we must attempt a theoretic consideration of these events.  The question is what would be the likely long term consequences of a disc herniation in the absence of any degenerative changes.  One would clearly expect that situation to recover very quickly, if it failed to then there would be surgical options, and if still unsuitable, referral to a pain clinic with the addition of core stability exercises resolve most cases within 3 to 9 months.  It would be more likely than not that after a period of absence the employee could return to work.

… In the absence of a pre existing condition it is very unlikely that [Mr Ring] would have been as troubled as he has been.

Following the Ombudsman’s approach, [Mr Ring’s] work injury, on its own, did not result in a permanent loss of earnings ability.”
6. Mr Ring appealed the decision, saying that there was no medical evidence of a pre-existing condition.  Even if there were such evidence, he said it was irrelevant in law, referring to the case of Smith v Leech Brain & Co [1962] 2 QB 405 and the maxim that “the victim must be taken as one finds him”.
7. NHSBSA issued their stage one decision on 9 April 2013, turning down Mr Ring’s appeal.  The writer set out the Medical Adviser’s observations from which the following are extracts:

“For clarity [it] is considered that the evidence does show that this applicant had a pre-existing condition (not a previous injury).

The pre-existing condition is degenerative change in the discs and facet joints in the applicant’s spine.

It is agreed that the evidence does not confirm that this condition was symptomatic prior to the relevant claimed incidents.

The evidence does not confirm that the claimed incidents gave rise to any fresh pathology (demonstrable on investigation).”
“The underlying biological factors (degenerative change of the spine) are not on balance demonstrated to at all attributable to the duties of the NHS employment.

The evidence indicates that there are psychological and social factors including: a past history of absences with mental health conditions as cited cause, a documented history of workplace dissatisfaction…, a past history of perceiving severe pain in other parts of the musculoskeletal system, a past history of dissatisfaction with his GP’s management of him… and domestic discord…

These (and other psychosocial factors) are not, on balance, demonstrated to be at all attributable to the duties of the NHS employment”.

8. With regard to the first incident, the Medical Adviser said 
“The contemporaneous evidence indicates that the applicant had, at most, short-lived (four days) back pain symptoms, at a level sufficient to preclude his work, after the first claimed incident (and this was not closely temporally linked to the actual event)”.
9.  With regard to the second incident, the Medical Adviser said 
 “…records do not confirm that he consulted his GP reporting back pain in relation to work activities, at or around this second claimed episode of back pain.  The occupational health records do not include record of consultation at occupational health for these reported work related symptoms”.  
10. The Medical Adviser went on to quote Mr Quaile’s report and to say that the report did not confirm Mr Ring’s back pain was permanent or continuous from both incidents, or that it was wholly or mainly attributable to his NHS employment.

11. The Medical Adviser considered that, prior to the two incidents, Mr Ring had degenerative change in his lumbosacral spine which was not due to his NHS employment, although the heavy physical demands of his work precipitated temporary episodes of back pain. According to the Medical Adviser, Mr Ring’s “…perception of pain is, more likely than not, to be wholly or mainly attributable to psychosocial factors…and to underlying degenerative change…”
12. The stage 1 decision maker explained why she had relied on the Medical Adviser’s findings. 
13. Mr Ring appealed the decision on 11 April 2013, adding that he had obtained a psychological report which said that there were no psychological problems identified.

14. NHSBSA issued the stage two decision on 30 May 2013, rejecting his appeal on the basis that he had not suffered any PLOEA as a result of his work injury on its own and ignoring normal age related degeneration.

15. The Medical Adviser accepted that Mr Ring had sustained an annular tear and disc herniation as a result of the first incident.  However, the Medical Adviser said that the symptoms due to this condition would have been expected to improve within a short period of time with conservative treatment or, if that failed, with interventional pain management techniques.  The Medical Adviser considered that his continuing symptoms of back pain were due to the degenerative changes in his spine, without which he would have been fit to resume his normal NHS duties before his 65th birthday.

Summary of Mr Ring’s position  
16. Mr Ring disagrees that his injury arises out of a degenerative back condition and says that he suffered no back pain prior to the incidents so he was able to work normally until then.  Since the incidents however, he has never been able to work at full capacity and without pain.
17. His says that in English law, even if he had some sort of weakness of the spine, that does not entitle the NHS to cause him damage and get away with it.  
18. He fulfils the criteria for PIB as the NHS has admitted his injury is wholly or mainly attributable to his NHS employment, and he has suffered a 100% PLOEA as he is unable to work.  There is no real prospect of his condition improving before 65 and he only ended the referral to the osteopath as he was only entitled to six free sessions after which he would have to pay and he was unwilling to do so.  Moreover, he did not experience any significant improvement as a result of the treatment received.
19. NHSBSA continue to conceal a medical report by a Mr Warren which he insists is relevant to his complaint.
20. The physiotherapist and osteopath told him that in their opinion the disc bulge he was suffering from could only have been caused by trauma, not gradual degeneration.  The MRI scan was done almost a year after the incidents when NHS should have informed him to do it much sooner.

21. The independent report by the orthopaedic consultant shows that the injury to him brought forward permanent incapacity by 3-4 years.
22. Mr Ring says that the MRI scan conducted in January 2010 showed the injury he suffered in April 2009, so he disagrees with the opinion of the Medical Adviser that the symptoms of the first incident would have been expected to improve shortly afterwards.

23. Mr Quaile’s report states that his occupation was cut short by about four years.  Accordingly, he feels that he should at least be compensated with four years’ worth of pension.
Summary of NHSBSA’s position  
24. NHSBSA believe that they have correctly carried out my directions, and reject an allegation of maladministration, saying that they have correctly considered Mr Ring’s PIB, using the correct test, taking into account all available relevant evidence and weighing it accordingly and ignoring anything irrelevant.  In making their decision, they sought and accepted the advice of their medical advisers.  That they have weighted the evidence differently or drawn a different conclusion to Mr Ring is unfortunate, but that is a finding for NHSBSA to make based on the facts.
Conclusions

25. The Regulations apply where an injury sustained by an NHS employee is wholly or mainly attributable to NHS employment.  Determining whether this is so is a matter for NHSBSA.  To make this decision, NHSBSA must take into account all relevant but no irrelevant factors.  It is not for me to agree or disagree with the medical opinions expressed by the medical professionals as long as they have approached the matter on the right footing. I do not have any views as to Mr Ring’s health.  I do have a view about whether NHSBSA’s decision making process has been conducted properly. I may only consider whether the final decision reached by NHSBSA was properly made and was not perverse , that is that they have not made a decision which no reasonable decision maker faced with the same evidence would have made. 
26. Mr Ring feels very strongly that he has been unjustly treated.  He talks in terms of the NHS having caused him a serious injury through its own fault. But fault is not the issue here.  An injury may be attributable to work and result in a PLOEA without the employer having caused it. Or an injury may have been the fault of the employer and yet not result in a PLOEA, for example if it is not permanent.  In this case NHSBSA say that the incidents that Mr Ring regards as being the cause of the injury are not in fact the cause, because of a pre-existing condition.     
27. In their decision of 24 January 2013, NHSBSA conceded that Mr Ring probably suffered some trauma as a result of the two incidents of 1 April and 28 May 2009, causing an annular tear and disc herniation.  However, they concluded that this on its own was insufficient to cause a PLOEA as he should have recovered after a period of absence. They correctly disregarded normal age related degenerative condition in their consideration of the application.
28. However, the stage one decision seemed to throw some doubt on the view that Mr Ring suffered any injury as a result of the two incidents.  Rather, NHSBSA formed the view that psychological and social factors, not previously thought to be relevant, were contributory to Mr Ring’s ongoing perception of pain, as well as the previously mentioned degenerative condition.  The Medical Adviser provided some very brief background to this diagnosis by referencing Mr Ring’s medical history but did not have the benefit of a psychological report to base it on.  If NHSBSA or their advisers considered that there were relevant psychological factors then it would have been helpful for them to have requested such a report prior to making previously irrelevant factors relevant.

29. The stage two decision moved away from the view expressed at stage one of psychological and social contributory factors, returning instead to the initial view that the injuries sustained by Mr Ring’s workplace incidents did not result in a PLOEA.  NHSBSA said that Mr Ring’s continuing symptoms of back pain were due to his degenerative condition of facet joint hypertrophy and spinal canal stenosis.  They accepted that Mr Ring suffered injuries during his incidents at work but said that he would have been fit to resume his NHS duties prior to retirement but for his pre-existing condition.  NHSBSA made no mention of Mr Ring’s psychological or social wellbeing.  They did not at this stage expressly refer to having disregarded normal age related degeneration, but it is clear from the way the advice is framed that the pre-existing condition was thought to be more than merely age related.
30. Overall, it is the view of NHSBSA that the injury attributable to Mr Ring’s NHS employment is the annular tear and disc herniation but they are not of the view that this has caused a PLOEA.  They do not consider that the condition would have been permanent and not subject to being treated effectively such that Mr Ring would have returned to work.  According to the Medical Adviser, but for Mr Ring’s pre-existing condition, the expectation is that he would have recovered sufficiently to have returned to work.  Mr Ring says that it was still evident in an MRI scan, but that would be consistent with NHSBSA’s view.  They are not saying that the injury does not exist.
31. NHSBSA have considered all Mr Ring’s medical records and the comments of their own Medical Advisers before reaching this conclusion.  Mr Ring argues first that there was no pre-existing condition.  NHSBSA accept that the condition was not symptomatic before the incidents.  But their view that it existed is based on medical advice.

32. Next he says that even if there is a condition, NHSBSA must “take him as they find him”.  That is a reference to a maxim that has been applied in cases where compensation arises under common law for an injury to one party caused by another. The law says that an existing susceptibility to injury does not reduce liability.

33. However, Mr Ring is not making a claim of that sort.  He has applied for a statutory benefit. As I have said, the question is not whether NHS were at fault in causing the injury or allowing it to happen.  The benefit is only payable if the statutory criteria are met. 

34. Mr Ring has also repeated a concern raised before my first determination that a medical report by Mr Warren, a Harley Street consultant, is being withheld by NHSBSA.  NHSBSA do not have the  report and it certainly did not form part of their consideration of Mr Ring’s application. Mr Ring may think that because there is such a report somewhere in the NHS (Mr Ring suggests it was commissioned by his employer, I believe in relation to employment matters rather than pension) it should have been considered by NHSBSA.  That is not right. NHSBSA can only obtain information from Mr Ring’s medical records.  A report obtained by his employer may not form part of those records. (Although Mr Ring says he has not been provided with it himself, which is perhaps surprising.)  Mr Ring suggests that I should obtain it, but I am limited to considering what NHSBSA have done.  It was not wrong for them not to try to obtain a report that was prepared for another purpose and which does not apparently form part of his own medical records.
35. I have carefully considered whether NHSBSA have met the requirement to consider the evidence and reach a decision consistent with the regulations.  Subject only to an observation that the medical advice at the stage one appeal unhelpfully introduced new reasoning concerning Mr Ring’s mental state, I consider that NHSBSA has acted properly.

36. For the reasons given above, it is my determination that the complaint is not upheld.
Tony King

Pensions Ombudsman

26 February 2014
� The Scheme uses employees of Atos Healthcare. At each stage a different medical practitioner has provided advice, but for ease (and consistency) I refer to them jointly as “the Medical Adviser”. 
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