PO-2387
PO-2387

PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr Gareth Williams

	Scheme
	Social Housing Pension Scheme (the Scheme)

	Respondent(s) 
	Trustees of the Social Housing Pension Scheme (the Trustee)


Subject
Mr Williams’ complaint is that the Trustee refused to award him an ill health early retirement pension from the Scheme.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustee because: 

· the reason given to Mr Williams for initially rejecting his application was incorrect; and

· its medical adviser had applied the wrong test with regard to the treatment which Mr Williams could have undergone, but had not.  
DETAILED DETERMINATION
Provisions of the Scheme rules

1. The rules to the Scheme (the Rules) provide:

“8.1.1 Active Member
If an Active Member retires from the service of the Employer before Normal Pension Age due to Incapacity, the Member shall be entitled to an immediate pension for life calculated using the formula specified in Rule 6 without reduction but taking the Member’s Pensionable Service and Final Earnings at the date of the Member’s actual retirement…

8.2 “Incapacity” definition

8.2.1
A Member shall be deemed to be suffering from Incapacity if, in the opinion of the Trustee, after obtaining advice from a registered medical practitioner, the Member is (a) currently unable to engage in any employment by reason of incapacity due to ill health or injury and (b) unlikely, by reason of such incapacity, to be able to resume any employment before Normal Pension Age. The Trustee may at its discretion disregard any employment the Member might resume which is not of a significant nature.”

Material Facts

2. Mr Williams applied for an ill health early retirement pension in May/June 2012. At that time he was 49 years old. A medical report was obtained from his GP, Dr Judd, and passed on to Dr Paul Simpkin, a consulting staff physician, for advice as to whether he met the criteria for an ill health pension under the Scheme.
3. Dr Simpkin reported that while Mr Williams was unfit to return to work there was no significant evidence of any underlying health problem that could be regarded as being permanent in nature. He added that on the evidence available, and on the balance of probabilities, he would not regard Mr Williams as being eligible to receive early payment of his pension benefits on the grounds of permanent ill health.

4. On 23 July 2012 the Trustee wrote to Mr Williams informing him that its medical adviser opinion was that although he was unfit to carry out his most recent employment, there was no medical evidence that he should not be able to take up alternative employment. Consequently, his application had not been approved.

5. Mr Williams appealed the decision not to grant him an ill health pension from the Scheme. He said that to decline his application on the basis that he was likely to be able to resume any employment before normal pension age was ludicrous. The Trustee responded stating that it had sent his letter to its medical adviser asking for comments on the points raised by him and to consider whether an independent assessment should be obtained from a qualified professional. 

6. Dr Simpkin wrote to Mr Williams on 7 August 2012 stating that it would be appropriate to have him assessed by a local independent occupational physician and asked whether he agreed to this suggestion. 

7. Dr M G Tidley, a consultant in occupational medicine, was asked to assess Mr Williams and in a report, dated 17 September 2012 to Dr Simpkin, Dr Tidley said:

“Although I opine that Mr Williams is currently unfit for any regular employment and that he is likely to remain so for the immediate foreseeable future, he has not, based on the information available to me, been treated by a specialist CFS/ME service since his initial assessment and treatment approximately 12 years ago. In my opinion it would, on balance, be premature to conclude at present that Mr Williams will remain unfit for any employment between now and 2027 before he has been reasonably energetically treated in line with NICE guidance without effect and that this or a poor long-term prognosis despite evidence based intervention is confirmed by a medical specialist with expertise in CFS/ME. I am therefore unable to support Mr Williams’ eligibility for early payment of his pension benefits on the grounds of ill health or recommend his appeal is upheld.”
8. On 21 September 2012, Dr Simpkin wrote to the Trustee stating that Dr Tidley had pointed out that Mr Williams had not seen an appropriate specialist in recent years and has not had the benefit of appropriate treatment. For this reason, he felt that it would be premature to conclude that Mr Williams could be regarded as being permanently unfit for further employment and was unable to support his appeal. 

9. On 26 September 2012, Mr Williams complaint was dealt with under stage one of the Scheme’s internal dispute resolution procedures (IDRP) by the Chief Executive of the Pensions Trust. Mr Williams was informed that it was clear from the medical evidence that he was unfit to resume employment for the time being, but to qualify for an ill health retirement he must be considered unfit for work until age 65. Dr Tidley and the Trustee’s own medical adviser both reported that it was premature to conclude that he could be regarded as being permanently unfit for further employment and therefore his appeal could not be supported.  

10. Mr Williams appealed the stage one decision and the matter was considered under stage two of IDRP. 

11. On 12 December 2012, Dr Simpkin wrote to the Compliance Manager of the Pensions Trust stating that, based on assessment carried out by Dr Tidley and reports prepared by Mr Williams’ own GP, it is accepted that Mr Williams was suffering significant health problems at present and was unfit to continue in his current employment. However, it was not possible to state with any certainty, or even on the balance of probabilities, that he was likely to remain unfit for employment during the coming 15 years. Dr Simpkin added:

“It is also accepted that there is considerable uncertainty associated with the diagnosis of chronic fatigue syndrome and with its treatment and likely prognosis. In this regard the points made by Mr Williams in his extensive trawl of the information available online are perfectly valid and I can understand his frustration at not being granted his pension benefits. Nonetheless, the evidence-based NICE guidelines regarding the treatment of chronic fatigue have been drawn up by experts in the field and cannot be lightly dismissed. 

In the circumstances, and not withstanding the comprehensive material provided by Mr Williams, I still feel we have insufficient evidence to regard him as being eligible to receive his pension benefits under the pension scheme rules. It is, however, open to him to provide specific medical evidence prepared by a suitably-qualified specialist in chronic fatigue who has had the benefit of considering his particular case and circumstances, and which he feels supports his appeal, and I have no doubt that the trustees would be pleased to consider this.”

12. In an email, dated 3 January 2013, to the Compliance Manager of the Pensions Trust, the Pensions Committee, the committee authorised by the Trustee to make stage two IDRP decisions under the Scheme, said:

“The committee rejects the appeal.

[Mr Williams] has appealed the Stage 1 decision in which his complaint against refusal of ill-health early retirement was not upheld. He has appealed in a lengthy and detailed letter dated 1 October 2012. He argues that there is no treatment for ME and that there is no evidence to suggest that it is likely that he will recover sufficiently from ME to resume any employment before retirement age. [Mr Williams] challenged the aspects of the medical advice regarding NICE 2007 guidelines on ME and the PACE trials.

On receiving the appeal, the committee agreed to seek further medical advice from Dr Simpkin…We consider it important to seek advice on the comments made by [Mr Williams] in his appeal letter and the response from Dr Simpkin has addressed these comments.

To qualify for ill health retirement, we would have to be of the opinion, based on medical advice, that [Mr Williams] was (at the time of his application) unable to engage in any employment by reason of incapacity due to ill-health or injury and unlikely by reason of such incapacity to resume any employment before Normal Pension Age. Based on the updated advice from Dr Simpkin it is our opinion that [Mr Williams] did not meet the criteria for ill health retirement either at the time of application or currently. We do not therefore uphold the appeal.”

13. On 14 January 2013, the Compliance Manager of the Pensions Trust wrote to Mr Williams quoting the decision of the Pensions Committee.
14. On their website, the National Institute for Health and Clinical Excellence (NICE) state:

“Clinical guidelines are recommendations by NICE on the appropriate treatment and care of people with specific diseases and conditions within the NHS. They are based on the best available evidence. While clinical guidelines help health professionals in their work, they do not replace their knowledge and skills

Aim of clinical guidelines

Good clinical guidelines aim to improve the quality of healthcare. They can change the process of healthcare and improve people's chances of getting as well as possible. Clinical guidelines can:

· provide recommendations for the treatment and care of people by health professionals

be used to develop standards to assess the clinical practice of individual health professionals

be used in the education and training of health professionals

help patients to make informed decisions

improve communication between patient and health professional” 
Summary of Mr Williams’ position 
15. He questions the Trustee’s use of Dr Simpkin for the final appeal because Dr Simpkin had already rejected his initial application on the basis of his views on ME.

16. With regard to Dr Simpkin’s reference to the evidence based NICE guidelines, he believes that this refers to guidelines based on the flawed PACE trials which are presently misapplied to people with ME.

17. Referring to Dr Simpkin’s comment that it was accepted at the present time that he is regarded as being unfit to resume his most recent employment, every doctor and occupational health specialist that examined him concluded him unfit for any work. Although none would guarantee to the Trustee that he would never recover, none ever offered any evidence based prognosis of recovery or even improvement. 

18. If he was not too disabled to do any work, or was realistically expected to improve, then the DWP would not have classified him as indefinitely mobility and care disabled for DLA social security and placed him in the supported ESC social security category.

19. With regard to Dr Simpkin’s comment that it is open to him to provide specific evidence prepared by a suitably qualified specialist in chronic fatigue, fatigue is a generic symptom. ME is a specific disease. He was not diagnosed with fatigue, he was diagnosed with ME. Fatigue is just one symptom of ME. The GPs and hospital specialists he has seen have told him that there is no NHS ME specialists/services/treatments to refer him to. None of the reports or advice on his condition gave any prognosis or evidence that he would recover.

20. He objects to Dr Simpkin’s dismissive attitude to ME and in particular his insinuation that he was not ill because he argued his case.    
Summary of the Trustee’s position  
21. In determining whether a member satisfies the criteria for enhanced benefits on the grounds of ill health, it relies on the medical reports received and the opinion of its appointed medical adviser. In his letter of 16 July 2012, Dr Simpkin advised that in his opinion Mr Williams did not satisfy the criteria for ill health retirement.

22. Following an appeal from Mr Williams it was thought appropriate to arrange an independent medical assessment on his ability to continue work until age 65. It was arranged for Mr Williams to be assessed by Dr Tidley a consultant in occupational medicine, and, in a letter dated 17 September 2012 to Dr Simpkin, Dr Tidley concluded that in his opinion it would, on balance, be premature to conclude that Mr Williams would remain unfit for any employment between now and 2027.

23. It was Dr Tidley’s report that referred to future treatment for Mr Williams. Dr Simpkin’s reviewed all the evidence, including Mr Williams’ submissions, and his letter of 12 December 2012 does not refer to future treatment. Therefore, Mr Williams’ appeal was rejected because there was insufficient evidence to regard him as being incapable of any employment over the next 15 years to his normal retirement age.  

24. None of the medical reports it obtained or the advice from its medical adviser supported Mr William’s application.    
Conclusions

25. The criteria for a member to receive an ill health pension under the Scheme are that he/she must be incapacitated from engaging in any employment as a result of ill health or injury and he/she is unlikely to resume employment before normal pension age. 

26. It is not my role to agree or disagree with the Trustee’s decision or the prognosis of the medical adviser. My role is to consider whether the correct process has been followed in assessing Mr Williams’ application for an ill health pension. There are some well established principles which decision makers are expected to follow. Briefly they must:

take into account all relevant matters and no irrelevant ones;

ask themselves the correct question;

direct themselves correctly in law (in particular, they must adopt a correct construction of the Rules); and

not arrive at a perverse decision. 

27. Mr Williams says that every doctor and occupational health specialist who had examined him concluded he was unfit for any work. The Rules require the Trustee to obtain medical advice from a registered medical practitioner. While the Trustee may consider reports provided by medical practitioners other than its own adviser, it is not bound to do so. In Mr Williams’ case the Trustee did consider his GP’s report. However, the Trustee is entitled to place more weight on the advice given by its own medical adviser. 
28. The fact that Mr Williams is classified as indefinitely mobile and care disabled and is in the supported ESC social security category, does not mean that he meets the criteria for ill health retirement under the Scheme. The reason for this is because the criteria for social security benefits are not the same as those for ill health retirement under the Scheme.    
29. In his initial report Dr Simpkin said that Mr Williams was unfit to return to work but there was no evidence that his medical condition was permanent. However, when Mr Williams was informed of the Trustee’s decision he was told that his application had been rejected because there was no evidence to show that he could not take up alternate employment. Even though both parts of the criteria, i.e. the incapacity must be such that the member is unable to take up any employment and it must be permanent, must be met, it would appear that the reason given by Trustee in initially rejecting Mr Williams’ application differed from that of its medical adviser. As there is nothing to suggest that the Trustee disagreed with its medical adviser’s advice, the reason given to Mr Williams for rejecting his application was therefore incorrect. Providing incorrect information is maladministration. 
30. I am also concerned that Dr Simpkin was misdirected, or had misdirected himself when taking into account the probability of future treatment being effective.        
31. Dr Tidley assessed Mr Williams and wrote to Dr Simpkin saying that it would be premature to conclude that Mr Williams would remain unfit for any employment until 2027, unless he was treated in line with the NICE guidance without effect or a poor long term prognosis is confirmed by a medical specialist with expertise inCFS/ME. Dr Simpkin reiterated this to the Trustee and agreed with Dr Tidley’s reasons as to why Mr William’s appeal could not be supported.
32. The Trustee says that Dr Simpkin’s letter of 12 December 2012 does not refer to future treatment. I cannot agree with this. Dr Simpkin’s letter refers to ‘the evidence-based NICE guidelines regarding the treatment of chronic fatigue’ and states that it cannot be dismissed. Even if I was to accept that this letter did not refer to future treatment, his letter of 21 September 2012 to the Trustee did.

33. The decision the Trustee had to make was whether Mr Williams’ incapacity was sufficiently serious to permanently prevent him from undertaking any employment. It had to reach a decision on the balance of probabilities – so whether it was more likely than not that Mr Williams’ incapacity met that test. As far as future treatment is concerned, the proper way of considering it would have been to decide whether his incapacity would be permanent without the future treatment and, if the answer was affirmative, to consider whether future treatment was likely to alter that.

34. Dr Simpkin said that because Mr Williams had not had the benefit of appropriate treatment, it would be premature to conclude that Mr Williams could be regarded as permanently unfit for further employment. In my view, that is to duck the question which had to be answered one way or the other at the time the decision was made. It could not be left in abeyance pending the outcome of future treatment. 
35. In my judgment, Dr Simpkin applied the wrong test and it therefore follows that the Trustee’s decision, based on his advice not to award an ill health pension is flawed. For this reason and the maladministration identified in paragraph 29, I am remitting the matter to the Trustee for a further decision to be made. 

36. There is nothing to suggest, and Mr Williams has not claimed, that he has suffered any non-financial loss as a consequence of the Trustee’s flawed decision or being given incorrect information. Therefore, my directions below do not include any compensation for this.        
Directions   

37. Within 28 days of the date of this determination, the Trustee will revisit its decision taking into account the extent to which, at the time the decision is taken, treatments available to Mr Williams would impact on the permanency of his incapacity. In doing so the Trustee shall obtain such additional medical advice as they consider necessary. 

38. As soon as practicable after the Trustee has re-considered, it shall advise the outcome to Mr Williams. 
39. In the event that the Trustee decides that Mr Williams should be awarded a pension on the grounds of incapacity any additional past instalments of pension shall be paid with simple interest at the base rate for the time being quoted by the reference banks from the due date to the date of payment. 
Jane Irvine 

Deputy Pensions Ombudsman

21 March 2014
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