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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs Susan McGahan

	Scheme
	Essex County DVK Retirement Benefit Scheme (the Scheme) 

	Respondent(s) 
	Trustees of the Essex County DKV Retirement Benefit Scheme ( the Scheme Trustees )
Southend Care Limited


Subject

Mrs McGahan’s complaint against the Scheme Trustees and Southend Care Limited, her employer is that:
· They failed to respond to several of her letters requesting information about her Scheme benefits. 
· They failed to send her annual benefit statements in the first two years of her joining the Scheme and she had to chase them on several occasions before the statements were issued.  

· She has suffered distress and inconvenience and has incurred expense in trying to obtain the outstanding information. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Scheme Trustees and Southend Care Limited. This is because they have failed to provide Mrs McMahan the information that she had requested. In addition, they failed to respond to several letters from TPAS and the Pensions Ombudsmans Office requested the outstanding information.
DETAILED DETERMINATION

Material Facts

1. Mrs McGahan worked for Essex County Council before she joined Southend Care Limited. 
2. The Scheme is a contracted out defined benefit arrangement.

3. Dr Kananda of Southend Care Limited wrote to Mrs McGahan on 12 September 2006. Dr Kanada is the managing director of Southend Care Ltd and also a trustee of the pension scheme. He signed the letter in his capacity as managing director of the company but in the letter he said,
“Scottish Life the administering and investing company has withdrawn their model scheme from Defined Benefit (CCT) Pension Scheme.

As a Trustee I will negotiate with other companies to see if it is in the best interest of the members to transfer the pension scheme to another provider.” 

4. This office has received a copy of a statement as at 1 November 2008 for Mrs McGahan which Scottish Life had previously provided. The statement said,
“Essex County DVK RBS 4% E’EE

Summary of Benefits as at 1 November 2008.

Normal retirement date:   9 October 2024

Pension payable at NRD                                  £2,184.53 p.a 

Cash Sum payable at NRD                                £6,553.59        
5. Scottish Life wrote to Dr Kananda on 24 March 2010 providing a transfer value in respect of Mrs McGahan’s Scheme benefits. The attached transfer value quotation statement said,

“Quotation of Transfer Value as at 23 March 2010

Date Joined Pension Service           : 01 November 2001

Date of Joining Scheme                   : 01 November 2001

Date of leaving                               : 31 Oct 2009

The cash equivalent transfer value available is £18,933.65 which is guaranteed until 24 June 2010.

The following amounts are included:

£16,973.20 value in respect of benefits subject to PA95 LPI provisions

£2,395.68    Member’s normal contributions”

6. An office administrator at Southend Care Limited wrote to Mrs McGahan on 10 February 2012 acknowledging an earlier request she had made for a statement of her Scheme benefits and saying the matter was being dealt with and she hoped it would be rectified as soon as possible.  
7. TPAS sent several letters on behalf of Mrs McGahan to the Scheme Trustees requesting details of her Scheme benefits, over a period from 30 April 2012 to 16 November 2012. During this period, Southend Care Limited wrote to TPAS enclosing copies of letters that he had sent to Scottish Life on 18th July and 7th September 2012 requesting leaver statements, benefit statements and current transfer values. TPAS wrote to Southend Care Limited on 10 and 20 September 2012 chasing for a reply to the information that they had previously requested. Despite Southend Care Limited’s letter to TPAS of 25 September in which they confirmed that the outstanding information had not been received from Scottish Life there has been no further correspondence from Southend Care Ltd to TPAS about the complaint.

8. This office wrote to Southend Care Limited on 24 May 2013 and 26 June 2013 requesting a formal response to Mrs McGahan’s complaint. There has been no response from Southend Care Limited to those letters despite further correspondence and several telephone calls from this office to Southend Care Limited requesting their response.
9. In my senior investigator's letter to Southend Care Limited of 1 October 2013,  he said that should Southend Care Limited fail to provide the information requested, that I may decide to determine the case on the evidence currently available to me. 
Conclusions

10. Ultimately it is the trustees who are responsible for the Scheme. Trustees (and, in some circumstances, employers) have legal duties to provide information to members. Trustees have a legal duty under the Disclosure Regulations to provide information when requested. They are obliged to provide at statement of benefits to scheme members within two months of the date in which it was requested. 
11. In this case, it appears the company’s managing director is also a scheme trustee, but it is not clear who the other trustees are. All correspondence has been sent on the company’s headed paper, though on occasions it is signed by Dr Kananda in his capacity as trustee. On other occasions he has delegated responsibility to company employees to respond. But no-one has actually ensured the required action has been undertaken. Dr Kananda seems to have little regard for his legal responsibilities as a trustee and none of those involved appear to take the matter seriously.
12. As the respondents have failed to reply to this office’s request for a formal response to Mrs McGahan’s complaint, I have decided to determine the case on the limited evidence available in the file papers.

13. It is clear that the respondents have systematically delayed and failed to provide information to Mrs McGahan, TPAS and this office about her Scheme benefits. Their failure to provide Mrs McGahan with a benefit statement is in breach of the disclosure regulations.Their failings in is regard amount to maladministration by them. I therefore uphold McGahan’s complaint. 
14. The respondents’ failings over a period of a number of years have caused Mrs McGahan significant distress and inconvenience.  She has spent time and effort over a period of several years in relation to the maladministration and in having to pursue her complaint, including needing to go through a complaints process where the maladministration was both avoidable and identifiable at an earlier stage.   It must have significantly added to her distress when even letters from this office were disregarded. 
Directions   
15. I direct that within 28 days of the date of this determination the Scheme Trustees shall provide Mrs McGahan with an up to date statement of her Scheme benefits as at date of retirement. 

16. In addition, I direct that within 14 days of this determination the Scheme Trustees shall pay Mrs McGahan £750 for the distress and inconvenience caused to her by their maladministration identified above. 

Jane Irvine

Deputy Pensions Ombudsman

24 January 2014
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