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PENSION SCHEMES (NORTHERN IRELAND) ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs E Irvine

	Scheme
	HSC Pension Scheme (the Scheme)

	Respondent(s) 
	HSC Pension Service



Subject

Mrs Irvine’s complaint against the HSC Pension Service, the administrators of the Scheme, is that they are seeking to recover an overpayment of pension benefits from her.
The Pensions Ombudsman’s determination and short reasons

The complaint can only be upheld to the extent that the HSC Pension Service caused Mrs Irvine some unnecessary distress. However it was reasonable for her to be aware that there was a problem and so there is no defence against the recovery of the overpayment.
DETAILED DETERMINATION
Material Facts

1. Mrs Irvine commenced employment with the HSC in October 1991 on a full-time basis. 

2. In early 2008 Mrs Irvine contacted the HSC Pension Service to request early payment of her benefits. She was aged 56 at the time. Over the following months the finance department for her employer helped her with the relevant retirement procedures. It seems that the plan was that she should work 20 hours a week after she started to draw her pension.
3. In early April 2008 Mrs Irvine requested a cut in working hours from 20 hours a week to 16 hours a week. (16 hours is particularly relevant because a return to working more than 16 hours within a month of retirement would have meant that the pension would be suspended altogether). She says that her employer was unwilling to agree to this proposal and required her to continue her current 20 hours a week or discontinue her employment with the hospital. Later that month her request for early retirement was approved, although Mrs Irvine was reminded of her requirement to continue working for at least 20 hours per week, although as explained below, it seems that she did work only 16 hours a week for the first month.
4. The HSC Pension service received Mrs Irvine’s completed and signed application for retirement benefits form on 30 May 2008 (although the date she put below her signature was 5 August 2008, suggesting that it was actually completed later). Part 6 of this form asked for details of continuing employment or re-employment in the health service. Mrs Irvine ticked a box to confirm that she would be continuing in employment, or taking up new employment, with the NHS. The form then asked for details of health posts that she intended continuing after the current employment and the number of hours worked. Mrs Irvine gave her employment details and put down 16 hours along with the following handwritten comment: “Will take break in service for 1 day and reduce permanently to 16 hrs”.
5. The declaration section of the form said:
“…

· I declare that I am retiring from HPSS employment.

· I have read the scheme booklet ‘A guide for pensioners and their dependents.’

· I understand that, if I have chosen to retire early or I am retiring on normal age grounds, my pension MAY BE SUSPENDED if I return to HPSS employment within one month. Work in the HPSS totalling 16 hours or less a week are ignored for this purpose.
· I understand that, if I have chosen to retire, (except on VER ‘not agreed’) and return to HPSS employment before age 60, my pension and re-employed earnings combined, cannot exceed my superannuable earnings prior to retirement. If they do, I understand that I will have to pay back any overpayment of pension…
· I declare that the information I have given is correct and complete to the best of my knowledge and belief. If I become aware of any change to the information given on the form, or any further new information relevant to the form, after I have sent it I hereby agree to notify HPSS Superannuation Branch of those changes and that further or new information at the earliest possible opportunity…”

6. Relevant extracts from ‘A guide for pensioners and their dependents’ are in the appendix to this determination.

7. Mrs Irvine says that in August 2008, under the direction of the finance department, she discontinued her employment with the hospital for one day and then resumed employment working at 16 hours a week for a one month period.

8. On 6 August 2008 the HSC Pension Service sent Mrs Irvine a statement of retirement benefits which gave a pension of £3,203.43 a year and a lump sum of £9,610.30. At the end of this letter it was said:

“Returning to work in the HPSS
(Including NHS employment in England, Wales, Scotland and the Isle of Man)
If you were 60 or over when you retired and at least one calendar month has passed from the date you retired to the date you go back to work, you do not need to tell us. Otherwise you must let us know as soon as possible before you go back to work in the HPSS because your pension may need to be reduced or stopped altogether whilst you are employed. You can check with us beforehand and we will be happy to let you know.

If you do not let us have the relevant information you may be paid too much pension. If this happens you will have to pay the money back…”

9. Mrs Irvine’s benefit payments commenced in September 2008 (her effective date of retirement under the Scheme appears to be 1 August 2008) and she then continued her employment as a nursing auxiliary working 20 hours a week.

10. On 11 November 2009 a letter from the HSC Pension Service to Mrs Irvine asked her for details of her re-employment, saying that this was important as it could affect the amount of pension payable. Mrs Irvine responded on 17 November with the requested details. (Mrs Irvine says as she had done so, HSC Pension Service should have realised she was working 20 hours a week and warned her of the likely abatement.) 
11. Over the next two years there was some scattered correspondence between the HSC Pension Service and Mrs Irvine’s employer regarding her re-employment and earnings. HSC Pension Service say that they received re-employment earnings in December 2010 and at that stage calculated that there was no overpayment (that is, her income had not exceeded her earnings before retirement). This was in fact wrong. 
12. On 25 January 2012 the HSC Pension Service wrote to Mrs Irvine to say that an overpayment of £15,254.46 had occurred. Her pension should have been abated in view of the amount of her earnings.
13. Over the following months Mrs Irvine entered into correspondence with the HSC Pension Service, first with the help of the finance department and later her union, in an effort to obtain clarification of the issue and also suggesting a compromise.

14. A letter of 5 December 2012 from the HSC Pension Service said that the overpayment had been reduced to £9,868.97 due to further information received. However later letters sent to Mrs Irvine, including those under the Scheme’s formal dispute process, said that the figure was still £15,256.46. In April 2013 questions were raised by Mrs Irvine asking for clarification on specific Regulations of the Scheme relating to abatement and earnings (she pointed to The Health and Social Care (Pension Scheme) Regulations (Northern Ireland) 2008). The response from the HSC Pension Service said that the regulations quoted were not relevant to Mrs Irvine’s case as they were from the 2008 section of the Scheme whereas she was a 1995 member.

Summary of Mrs Irvine’s position
15. She had applied for early retirement via her finance department on behalf of the HSC Pension Service. She did not receive appropriate advice at this time. The HSC Pension Service had no expert input to the application, which was processed by the finance department. Someone at their end must have approved the application and should have advised on the impracticality of working reduced hours to avoid abatement, which would have required working less than 10 hours a week and would not have been acceptable to her employer. After complying with the requirements no further communication was received and her payments commenced.
16. At the time of her retirement she was not familiar with the term “abatement” and its effects. She had relied on the individuals handling the application being competent to do so. Also it was assumed that payments would not be made unless she was entitled to them. After payments started she assumed that everything was in order and that the HSC Pension Service was aware of her earnings details.
17. There should have been a section in the Scheme’s factsheet dealing with the impracticality in cases where a low number of hours were worked and it should also have elaborated on what constituted “earnings before retirement”. Further a comprehensive factsheet should have advised increasing working hours prior to taking benefits early. She had never been invited to any pre-retirement seminars.
18. She had raised a query on what constituted “earnings before retirement” as this was key for the comparison. For a full-time employee this was obvious. But she was originally working full-time for six years but had had to reduce her hours twice, in December 1997 and August 2006, due to medical reasons. So it was not clear what “earnings before retirement” meant in her case and she had highlighted sections of the rules to the HSC Pension Service but did not receive clear comments on these. To set abatement against reduced hours did not seem a fair comparison.
19. Her finance department had said that they furnished regular quarterly reports to the HSC Pension Service. However the HSC Pension Service had not complied with their own requirements to provide quarterly reports on compliance. Had they done so this would have meant that a query over the overpayments would have arisen and avoided this situation from the start. She does not agree that it was her responsibility to notify the HSC Pension Service on exceeding earnings as per the abatement rules. It was quite clearly the responsibility of the HSC Pension Service to monitor earnings via the quarterly statements. It was not reasonable for an auxiliary nurse to perform the calculations, especially given that the terms of abatement were by no means clear. The HSC Pension Service had all the information at hand to stop payment if an anomaly occurred.
20. The amount owed had altered from £15,246.46 to £9,868.97 and back again. She had a lack of faith in the calculations and had not been provided with a copy of them.

21. The inefficient administration resulted in her owing money but could have been avoided and allowed her to continue paying superannuation contributions thus resulting in a better settlement on retirement. There was therefore a loss for the remainder of her life.  Also the correct advice would have led her to consider resigning her post and seeking work outside the HSC.
22. In the four years that she received the overpayments she absorbed this money into her living standard and should not have to return it due to the HSC Pension Service’s mismanagement. Also to repay the monies in four years would mean that she was left with no pension for this period.

23. The situation had been stressful and her retirement in September 2012 was not celebrated as the issue was still on-going.

Summary of the HSC Pension Service’s position
24. When Mrs Irvine applied for her pension she informed them that she would be continuing to work as a nursing auxiliary, after an initial 24 hour employment break, at 16 hours a week. They are unable to comment on any information provided to Mrs Irvine by her employer prior to making her decision.
25. They contacted Mrs Irvine in November 2009 to check if she had returned to work. It was unfortunate that the overpayment was not realised at this stage and they have apologised for this. Further information was requested from her employer in September and December 2011 and the overpayment was discovered and communicated in January 2012. They did not receive regular quarterly updates from Mrs Irvine’s employer, but her employer had provided re-employment earnings when requested.
26. With regards to “earnings before retirement” they had used the best of the last three years’ earnings as confirmed by Mrs Irvine’s employer.

27. While factsheets were an important source of information they were not the only source of information that should be relied upon when making decisions regarding retirement. Employers and the HSC Pension Service are available to provide guidance and would have been able to do so at the time of Mrs Irvine’s retirement. They also provided pre-retirement seminars and have delivered guidance to employers to forward to employees who are due to retire. A retiree’s obligations, in respect of informing them of a return to work, were clearly stated on the application form.
28. The reason why the overpayment amount changed was that they had received further earnings details from Mrs Irvine’s employer. It appeared that in their stage one and stage two dispute responses they had mistakenly entered the original overpayment amount of £15254.46. This was due to lifting the overpayment figure from a register that had failed to be updated. The overpayment amount should have read £9868.97 in the correspondence issued, so therefore the revised amount is correct. Also the overpayment amounts quoted were net of income tax.
29. They took their responsibilities with regard to the HSC Pension Scheme Employer’s Charter seriously and adhered to its principles. (The HSC Pension Scheme Employer’s Charter details the roles and responsibilities of employers in locally administering the Scheme.)
30. Although errors had been made, regardless of how the overpayment had originated they were bound to recoup any loss to public funds. They were however prepared to extend their normal repayment terms, in this case, to a period of 48 months.
Conclusions

31. The starting point is that overpayments are recoverable. There may be defences to recovery, but they would only apply if Mrs Irvine reasonably received the overpayments thinking they were hers to spend.

32. I therefore have to decide whether it was reasonable for Mrs Irvine to believe that she did not need to notify the HSC Pension Service of further re-employment, or the exact details of her re-employment, either when completing her application for retirement benefits or afterwards. My view is that it was not reasonable.

33. Shortly before her retirement Mrs Irvine signed a declaration that she had read the guide for pensioners and also that she understood that if she returned to work prior to age 60 then her pension and “re-employed” earnings combined could not exceed her pensionable earnings prior to retirement, or else she would have been overpaid. She further declared that the information she gave on the form was correct and that she would inform the HSC Pension Service of any changes in the information given at the earliest possible opportunity.

34. So I find that the money is repayable. I say this despite the acknowledgement from the HSC Pension Service that they could have discovered the problem earlier. In November 2009 the HSC Pension Service wrote to Mrs Irvine to check the position in relation to her re-employment and, after she responded and a delay of about a further year, they calculated that Mrs Irvine had not been overpaid. I agree with Mrs Irvine that the need for abatement could have been identified much earlier. The ultimate effect was that the overpayment became much more substantial and so Mrs Irvine some unnecessary distress. But while Mrs Irvine could not have calculated the actual amount by which she was being overpaid, she should have known of the risk of it happening.  And there was nothing that Mrs Irvine could have done differently to avoid the abatement of her pension even if she had known about it earlier.
35. Mrs Irvine was given inconsistent figures for repayment. After a period it was revised downward with little explanation. Later it was reinstated at the original amount. The reinstatement was a mistake which went unexplained at the time and will have caused Mrs Irvine some small additional distress.
36. Mrs Irvine has complained about the adequacy of information given prior to retirement. She has also said that she assumed that her pension would not be paid unless she was entitled to it. In my view sufficient information was given as to the possibility and application of abatement. I also think that the declaration on the retirement form, the pensioners guide and the statement of award made clear that overpayments could occur and that it was incumbent that the HSC Pension Service needed accurate and up to date information in order to avoid overpayments. It was not for the HSC Pension Service to tell her in advance and without being asked whether her plan to work 16 (or 20) hours a week would cause a reduction in her pension.
37. She has also queried why the 2008 regulations were not relevant to her case. There are two different sections to the Scheme, commonly referred to as the “1995 section” and the “2008 section” with the latter only having commenced in 2008. These are governed by separate regulations and have differing benefit structures. The regulations for the 2008 section do not apply to 1995 section members such as Mrs Irvine. There is nothing within the 1995 section regulations that changes my view of the complaint.
38. Mrs Irvine says that she was not given a copy of the calculation by the HSC Pension Service. However within the papers provided to my office I cannot see that she ever asked the HSC Pension Service for a copy of the calculation (it appears that the first time that this question was raised was in a letter addressed to my office). A copy of the calculations has been provided to my office, and in turn to Mrs Irvine, during the course of the investigation.
39. Mrs Irvine will need to enter into discussions with the HSC Pension Service over a repayment plan. I see that Mrs Irvine has already been offered the opportunity to spread repayments over a period of four years. I would regard that as reasonable given that Mrs Irvine should have known that there was a risk her pension needing to be abated, but on the other hand the size of the eventual recovery is the fault of HSC Pension Service.
40. In summary, I uphold Mrs Irvine’s complaint against the HSC Pension Service insofar as they have caused her some additional distress. 
Directions

41. Within 21 days of this determination the HSC Pension Service are to pay to Mrs Irvine £350 for the distress and inconvenience caused by failing to realise that an overpayment had occurred in 2009 and giving her incorrect figures as to the amount owed.
TONY KING

Pensions Ombudsman

28 February 2014
APPENDIX

Part 5 of “A Guide for Pensioners and their Dependents”, of June 2009, says the following:
Part 5 Working after Retirement

Your pension benefits will not be affected if you return to HSC work after you retire provided:

· you have taken a 24 hour break; and

· at least one calendar month has passed from the date you retired to the date you return to work (jobs in the HSC totalling 16 hours or less a week are ignored for this purpose); and

· you were age 60 or over when you retired; or

· you are receiving a voluntary early retirement or deferred pension, which has been reduced because of being paid before age 60; or

· you are receiving an early but unenhanced retirement pension following redundancy.

However your tax position may be affected so in all cases you will need to tell your employer that you have a Scheme pension and write to us providing full details of your job, the name, address and telephone number of your employer and the payroll office responsible for paying your wages/salary (if different from your employer’s address). Quote your pension reference number, which you should have written in the Personal Details section of this guide.

In all other circumstances your HSC pension may be affected so you must tell your employer that you have a pension from the Scheme and notify us before you go back to work in the HSC with the details set out above. This is because your pension may need to be reduced or stopped altogether whilst you are working.

If you do not do these two things you may be paid too much HSC pension. If this happens you will have to pay the money back.

· If you retire before age 50 with an ill-health pension and start working again before age 50, you will be able to rejoin the Scheme if you wish.

· If you retire on or after age 50 for any reason, you will not be able to rejoin the Scheme. However, if you retire after 1 April 2008 and before 1 October 2009 you may, if eligible, join the HSC Pension Scheme “2008 Section” two years after your retirement.

· If you have more than one HSC job you must retire from ALL your jobs before you claim your benefits, UNLESS you are retiring on redundancy grounds. (After a 24 hour break jobs in the HSC totalling 16 hours or less a week are ignored for this purpose.)

If your pension stops ask us to restart it when you:

· work 16 hours or less a week for at least one full calendar month, or

· have a break in your contract of at least one full calendar month, or

· stop working in the HSC, or

· reach age 75; (70 if your last day of Scheme membership was before 1 April 2008).

5.1 Returning to HSC Work within a Month of Retirement

If you retire with Age, Voluntary Early Retirement or Deferred Benefits and work in the HSC for more than 16 hours a week within one calendar month of retirement, your pension will be suspended from the day the work begins.

If this applies to you:

Write to HSC Pension Service immediately as your HSC pension may be overpaid and you will have to repay it.

You will be able to keep your lump sum.

Ask us to restart your pension when you:

· work 16 hours or less a week for at least one full calendar month, or

· have a break in your contract of at least one full calendar month, or

· stop working in the HSC, or

· reach age 75 (70, if your last day of Scheme membership was before 1 April 2008).

5.2 Returning to HSC work before Age 60

Any HSC earnings will not affect your pension where:

· your voluntary early retirement or deferred pension has been reduced because of early payment; or

· you are receiving an early but unenhanced retirement pension following redundancy.

In all other cases if you work in the HSC your pension may have to be reduced or suspended until you reach age 60. We call this abatement. If this applies to you, you must write to us with the details before you go back to work in the HSC. If you do not do this you may be paid too much pension. If this happens you will have to pay the money back.

Your pension will not be abated if you return to HSC work before age 60 as a result of compulsory transfer of a non-HSC post.

5.3 If Abatement applies and you are paid at a Fixed Rate of Pay or are a

General Practitioner

We will let you know the amount that you can earn each year without affecting your pension

payments. This figure is called your annual earnings margin.

When your HSC work begins we will compare your expected pay for the year, with your earnings margin and if necessary adjust your pension payments. This is done so that overpayments of pension can be avoided wherever possible.

At the end of each financial year, we will ask your employer how much you were paid during the year from 1 April to 31 March. We will compare your pay for the year against your annual margin and the pension you received for the year. (If you have been retired for less than a full year, we will not include in your pay for the year any monies earned prior to retirement.)

For general practitioners, HSC pay is not finalised until their accounts have been completed. Any under or overpayment of pension will not become known until up to 12 months after the end of the relevant financial year. Adjustments will then be made if necessary.

When comparing your pay against your earnings margin, we will check whether you were paid more or less than expected during the year. We may adjust the amount of pension that you are paid, in order to avoid an overpayment or shortfall of pension during the coming year.

If you have been paid too much pension for the year you will have to pay the overpayment back. If your pension has been underpaid, arrears will be paid to you to make up the shortfall.

We will review your pension payment immediately if your expected pay for the year changes due to:

· a change in your grade, or

· a change in the number of hours you work, or

· you receive a backdated award that increases your pay from the day your HSC work started,

· a change in your partnership share (medical and dental practitioners only).

5.4 If Abatement applies and your Pay varies

We will let you know the amount you can earn without affecting your pension payments. Because your pay varies it is difficult to forecast whether your pension will be affected, so we will carry out a quarterly check on your pay. We will let you know how much pay you can receive each quarter before the payment of your HSC pension may be affected. This figure is called your quarterly earnings margin.

On the last day of March, June, September and December, we will ask you or your employer how much you were paid during the quarter. We will compare your pay with your quarterly earnings margin. This is done so that overpayments of pension can be avoided wherever possible.

At the end of each financial year we will look at your pay for the whole year and compare it with your annual earnings margin (your quarterly earnings margin x 4). This has the effect of

‘spreading’ your pay evenly across the whole year. This could mean that if you have repaid

pension because you were overpaid in one quarter but have been below your earnings margin in others, you may receive some pension back. In some circumstances, however, it could mean that there has been a further overpayment of pension which you will have to repay.

We may also adjust the amount of pension you are paid each year, in order to avoid an

overpayment or shortfall of pension during the coming year.

Now please read paragraph 5.5

5.5 Explanation of Terms used in Parts 5.3 and 5.4

(a) ‘Pay’ means pay for work in the HSC after retirement which HSC Pension Service would normally regard as pensionable.

(b) ‘Pay for the quarter’ means pay for work in the HSC after retirement that HSC Pension

Service would normally regard as pensionable and that you earned during the quarter – even if you were paid later.

(c) ‘Annual pay at retirement’, for a general practitioner, means the annual average of your total uprated pensionable pay for practitioner membership.

(d) HSC Pension Service will add cost of living increases (equal to the percentage paid on

HSC pensions) to your ‘annual pay at retirement’ each year, before they compare your pay with your earnings margin.

(e) If your annual pension rate has been reduced because of your work in the HSC after

retirement, HSC Pension Service will still add cost of living increases to the reduced

amount each year, if you are entitled to them.

5.6 Changes you should tell HSC Pension Service about

The pension you can keep while you are working may change if you have:

· a pay rise backdated to when you started work, or carried on working, in the HSC;

· a change in the conditions of your work (including promotion);

· a change in the number of hours you work;

· a change in your partnership share (medical and dental practitioners only).
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