PO-248
PO-248

PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Ms Elizabeth Dolan

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondent(s) 
	Kingsley Community School (Kingsley School)

Liverpool City Council (the Council)


Subject

Ms Dolan complains that Kingsley School and the Council failed to grant her an ill-health retirement pension when her employment was terminated.
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be upheld against both Kingsley School and the Council because:

· Kingsley School did not make the decision as to whether Ms Dolan met the requirements of Regulation 20, and independent advice and appropriate certification was not properly obtained when Ms Dolan was informed that she was not eligible for an ill health award;
· The Council did not take any independent action in relation to consideration of Ms Dolan’s ill health retirement they simply “rubber stamped” Kingsley School’s decision that Ms Dolan was not eligible for an ill health award;  
· Both Kingsley School and the Council failed to properly advise Ms Dolan of her rights to appeal.
DETAILED DETERMINATION

Scheme Regulations

1. Relevant to this complaint are the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2008 Regulations).

2. The relevant provision under the 2008 Regulations is contained in Regulation 20 (ill health retirement from active service) which is set out in greater detail at the Appendix to this Determination. Under Regulation 20 there are three tiers of pension:

Tier 1 - Permanently incapable and no prospect of obtaining gainful employment before age 65 (can never work again). The pension is based on accrued membership plus enhancement of 100% of service to age 65.

Tier 2 - Permanently incapable of current job and no prospect of obtaining gainful employment within three years of leaving but likely to be able to obtain gainful employment before age 65. The pension is based on accrued membership plus enhancement of 25% of service to age 65.

Tier 3 - Permanently incapable of current job but able to obtain gainful employment within three years of leaving. The pension is based on accrued membership only with no enhancement. The pension would be suspended on re-employment and is subject to review after 18 months. The Regulations provide that Tier 3 benefits can be uplifted to Tier 2 benefits within three years of leaving employment.

Material Facts

3. Ms Dolan was born on 1 May 1949. She had two contracts of employment. One was with Kingsley School and the other with the Council based at St Vincent de Paul School. Ms Dolan was a member of the Scheme in respect of both employments.

4. In June 2007 Ms Dolan suffered injuries in a road traffic accident following which she went on long term sickness absence. She did not return to work. 

5. During her absence Ms Dolan was assessed on a regular basis by Kingsley School’s Occupational Health Service (OHS). Following a review, in April 2008, Dr W, the OHS physician wrote to Kingsley School, and said that Ms Dolan remained unfit for work but that she should be able to return to work for normal duties at the end of the summer term in September 2008.

6. Ms Dolan did not return to work at either of her jobs and, on 8 September 2008, Kingsley School wrote to her in relation to her continued absence. The letter said that the school intended to contact the OHS physician again to ask for his opinion as to whether Ms Dolan was eligible for ill health retirement. 
7. The next report from the OHS, was dated 30 January 2009. Dr K, the OHS physician said:
“Since she was last seen in the clinic a medical report was received from her GP…As you know she has been under the care of a consultant rheumatologist…Currently she is having physiotherapy on a regular basis and it is planned for her to start on a rehabilitation course for fibromyalgia sufferers in May 2009. Currently she is attending a stress and anxiety management course for six weeks…     

1.
She is unfit to return to work in any capacity at the present time and the long term prognosis is uncertain…

3. At the present time she does not satisfy the criteria for ill health retirement as there is no evidence that her fibromyalgia is a permanent condition and also she is undergoing significant treatment at the present time which appears to be helping her symptoms.

4. She would like to feel she can return to work at some point in the future, but it is difficult to estimate at the moment when this is likely to be feasible.”

8. Following receipt of the OHS report the governing panel of Kingsley School met on 21 April 2009 to discuss Ms Dolan’s continued absence. Ms Dolan was invited but did not attend the meeting. The governing panel considered the OHU reports dated 1 May 2008 and 30 January 2009, the letter dated 8 September 2008 and a capability report, dated 21 April 2009, which said that Ms Dolan had been advised “that the medical officer had concluded that ill health retirement was not an option in her case.”    

9. Following the meeting the Governor Panel of Kingsley School wrote to Ms Dolan advising her that a decision had been made to terminate her employment on the grounds of ill health with effect from 24 April 2009. The letter said “If you are a member of the Local Government Pension Scheme and feel that retirement on the grounds of ill health should have applied in your case, following this decision you have a right of appeal under the Internal Dispute Resolutions IDRP…” 

10. On 1 May 2009, the Council, in their capacity as the employing authority for Kingsley School, wrote to Ms Dolan and advised her that due to her on-going absence her employment with Kingsley School was to be terminated with effect from 24 April 2009. The letter said "The reason for this decision is due to the fact that you have failed to maintain an acceptable level of attendance.” 
11. Following the termination of Ms Dolan’s employment with Kingsley School the Council say that Ms Dolan’s dismissal from her position at St Vincent de Paul School was delayed as there was some confusion as to whether her employer was the school or the Council. The matter was not resolved until early 2010 when it was agreed that the Council was Ms Dolan’s employer in relation to her employment at St Vincent de Paul School. 

12. On 1 February 2010, the Council wrote to Ms Dolan advising her that her employment based at St Vincent de Paul School had also been terminated with effect from 24 April 2009 on the grounds that she had failed to maintain an acceptable level of attendance.
13. Ms Dolan did not appeal the decision until 6 March 2012 when she rang the Merseyside Pension Fund saying that she disagreed with the decision not to grant payment of her retirement benefits on grounds of ill health. 

14. Merseyside Pension Fund advised Ms Dolan in a letter dated 22 March 2012 that they would not consider such a late appeal following which Ms Dolan brought her complaint to my office.       
Summary of Ms Dolan’s position  
15. There was no certificate from an independent registered medical practitioner qualified in occupational health medicine. Therefore, as there was no certificate, the decision could not be valid.

16. The occupational health report was produced three months before the decision to terminate her employment.
17. There was delay in sorting out the termination of her employment with the Council.

18. In saying that her employment was terminated because she “Failed to maintain an acceptable level of attendance” Kingsley School and the Council are deliberately avoiding the fact that it was because of her continuing ill health that she was unable to attempt any level of employment.    

Summary of the joint response received from Kingsley School and the Council  
19. Kingsley School and the Council have acted reasonably and appropriately in this matter with regard to the facts available at the time. 

20. With regard to Ms Dolan’s employment with Kingsley School the decision to terminate Ms Dolan’s contract was taken only after appropriate welfare meetings with her, having obtained medical advice and with regard to the likelihood of her return to work.

21. Efforts were made to secure an early release of pension due to ill health, however, medical opinion at that time did not support such an approach and Ms Dolan’s continued absence from work could not be supported and a decision was made to terminate her employment on the grounds of capability through ill health.

22. With regard to Ms Dolan’s employment with the Council her dismissal was delayed due to clarifications over who her employer was. This took some time to resolve so that a decision to terminate her employment was not made until February 2010, albeit backdated to the same date as her dismissal from Kingsley School. 
23. A number of home visits were made to Ms Dolan during which it was made it was made clear that ill health retirement was not an option. Similarly, the Governor Panel letter from Kingsley School advising Ms Dolan of her dismissal clearly advised that she could appeal a decision not to award a pension. Therefore Kingsley School and the Council acted appropriately in communicating the reason for Ms Dolan’s termination of employment – which was on the grounds of capability due to ill health. 
24. The Council referred Ms Dolan to an independent registered medical practitioner. However, in the opinion of the doctor (Dr K) Ms Dolan was deemed not to satisfy the criteria for ill health retirement. This decision was given to the Council in a report dated 30 January 2009. Although it is not accompanied by a certificate, a certificate would have said exactly the same as the report. 

25. Ill health retirement was considered in respect of Ms Dolan’s employment with the Council however they did not obtain independent advice and simply rubber stamped the decision made by Kingsley School on the basis that the opinion of the independent registered medical practitioner was unlikely to be different.   
Conclusions

26. In order to be entitled to any pension under Regulation 20 of the 2008 Regulations, Ms Dolan had to be permanently incapable of discharging efficiently the duties of her current employments and have a reduced likelihood of obtaining any gainful employment before her normal retirement age. 'Permanently' is defined as until, at the earliest, her 65th birthday. If that criterion is met, then in order to meet the criterion for Tier 1 benefits, she must be considered unable to undertake any employment and for Tier 2 or Tier 3 benefits have a reduced likelihood of obtaining gainful employment before her normal retirement age. The decision as to whether Ms Dolan met these requirements fell, separately, to her employers (Kingsley School and the Council) in the first instance.

27. Before making such a decision, Kingsley School and the Council, in accordance with Regulation 20, both needed to obtain a certificate from a suitably qualified independent registered medical practitioner. The certifying practitioners had to be "independent" in the terms set out in Regulation 56(1) of the Local Government Pension Scheme (Administration) Regulations 2008.
28. Insofar as Kingsley School are concerned I have doubts as to whether the decision was made by them. The Capability Report dated 21 April 2009 stated “Liz was advised that the medical officer had concluded…” which rather suggests that Kingsley School did not make the decision for themselves. Furthermore, although the respondents refer to the report dated 30 January 2009 as being provided by an independent registered medical practitioner that is questionable. The report was given by a physician who was employed by the same company appointed by Kingsley School to provide occupational health services and who had already advised the school on Ms Dolan’s medical condition in relation to her employment. In my view it is questionable whether the OHS physician can truly be regarded as independent as required by the Regulations. It is common ground that appropriate certification was not obtained. The approach taken by Kingsley School is obviously incorrect and amounts to maladministration.
29. I am also concerned about the apparent lack of information, in relation to ill health retirement, given to Ms Dolan when her employment with Kingsley School was terminated in April 2009. There is no clear evidence that Ms Dolan was ever advised in writing that she had not been awarded ill health retirement or that she was given a clear explanation of the reasons why. Although the letter advising her of Kingsley School’s decision to terminate her employment provided details of how to appeal the ‘decision’, if indeed there was one, that information is of little use if the individual has not been given an detailed explanation of the reasoning behind the decision. 

30. I can also understand Ms Dolan’s confusion about the way in which the termination of her employment was couched. On the one hand Kingsley School said that her employment was being terminated on “the grounds of ill health” yet the next letter Ms Dolan received in this respect, from the Council, said that her employment was being terminated because of " an acceptable level of attendance“. Whilst I accept that an individual’s ill health is likely to lead poor attendance I do think the position could have been better explained to Ms Dolan.   
31. I note also the poor information given to Ms Dolan in relation to the IDRP.  Kingsley School and the Council should have advised Ms Dolan of the exact procedure, including any time limits they had set for raising an initial complaint or an appeal following an initial decision. The respondents’ have denied Ms Dolan of her right to appeal its decisions that she was not eligible for ill heath retirement benefits under Regulation 20.
32. Insofar as the Council are concerned, in relation to its position as Ms Dolan’s employer, they have provided no evidence that they managed Ms Dolan’s sickness absence at all or that she was referred to the Council’s occupational health unit for assessment of her capability to work. The Council freely admit that it “did not obtain independent advice and simply rubber stamped the decision made by Kingsley School on the basis that the opinion of the independent registered medical practitioner was unlikely to be different.” That approach is incorrect and amounts to maladministration. The Regulations require the Council to reach their own decision, in relation to Ms Dolan’s employment at St Vincent de Paul School, as to whether Ms Dolan met the requirements of Regulation 20, having first obtained a certificate from a suitably qualified independent registered medical practitioner. 
33. In summary, Kingsley School did not make the decision as to whether Ms Dolan met the requirements of Regulation 20 nor did they obtain independent advice and appropriate certification. The Council took no independent action in relation to consideration of Ms Dolan’s ill health retirement they simply “rubber stamped” Kingsley School’s decision not to award an ill health retirement benefit. Furthermore, both Kingsley School and the Council failed to properly advise Ms Dolan of her rights to appeal under the IDRP. I am therefore remitting the matter to Kingsley School and the Council to each consider afresh.

34. In addition, apart from the central issues, Ms Dolan has no doubt suffered distress as a result of the mishandling of her application and I make an appropriate direction below.
Directions   
35. Within 56 days of the date of this determination, Kingsley School and the Council shall each, independently, decide whether Ms Dolan should receive an ill-health pension under Regulation 20, including obtaining certificates from appropriately independent registered medical practitioners as required by that regulation as to Ms Dolan’s state of health at the time she left Kingsley School’s and the Council's employment.

36. In the event that Kingsley School and/or the Council decides in Ms Dolan’s favour the benefits shall be put into payment as soon as is practicable and interest (as prescribed in Regulation 44 of the Local Government Pension Scheme (Administration) Regulations 2008) is to be paid on any benefits from the due date of each payment to the date of actual payment.

37. Kingsley School and the Council shall each pay Ms Dolan £250 in compensation for the distress and inconvenience she has suffered resulting from its maladministration as summarised above.
JANE IRVINE
Deputy Pensions Ombudsman 

31 July 2013 
Appendix 

The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007. 

Regulation 20 provides:

“(1)
If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5-

(a)
to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and

(b)
that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age,

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

(2)
If the authority determine that there is no reasonable prospect of his obtaining any gainful employment before his normal retirement age, his benefits are increased...

(3)
If the authority determine that, although he cannot obtain gainful employment within three years of leaving his employment, it is likely that he will be able to obtain any gainful employment before his normal retirement age, his benefits are increased...

(4)
If the authority determine that it is likely that he will be able to obtain any gainful employment within three years of leaving his employment, his benefits...

(5)
Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age.

...

(14)
In this regulation -

"gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

"permanently incapable" means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and

"qualified in occupational health medicine" means -

(a) 
holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State; and for the purposes of this definition, "competent authority" has the meaning given by the General and Specialist Medical Practice (Education, Training and Qualification) Order 2003; or

(b)
 being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.

(15)
Where, apart from this paragraph, the benefits payable to a member in respect of whom his employing authority makes a determination under paragraph (1) before 1st October 2008 would place him in a worse position than he would otherwise be had the 1997 Regulations continued to apply, then those Regulations shall have effect in relation to him as if they were still in force instead of the preceding paragraphs of this regulation.

Under Regulation 56 of the Local Government Pension Scheme (Administration) Regulations 2008 (as amended), the independent registered medical practitioner from whom a certificate is sought under Regulation 20(5) must be must be in a position to declare that (a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and (b) he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case. There is no requirement for an alternative medical practitioner to be approached on an appeal.”

Regulation 56(1) provides:  

“(1)  Subject to paragraph (1A), an independent registered medical practitioner ("IRMP")  from whom a certificate is obtained under  regulation 20(5) of the Benefits Regulations in respect of a determination under paragraph (2), (3) or (4) of that regulation  (early leavers: ill-health) must be in a position to declare that

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)
he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case, 


and he must include a statement to that effect in his certificate.”
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