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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs Karen Adams

	Scheme
	Local Government Pension Scheme: Avon Pension Fund

	Respondent
	North Somerset Council


Subject

Mrs Adams has complained that North Somerset Council (“the Council”) should have awarded her unreduced benefits on early release of her retirement benefits.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Council because they have not properly considered Mrs Adams’ application on compassionate grounds alone.  When deciding that she should not receive her pension benefits without reduction, the Council has taken into account other, irrelevant, factors such as financial grounds rather than compassionate ones.
DETAILED DETERMINATION
Statutory Regulations
1. At the relevant time, Regulation 30 of The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 (“the 2007 Regulations”) stated,

“30 Choice of early payment of pension
(1)
If a member leaves a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he has attained the age of 55 he may choose to receive payment of them immediately.

(2)
A choice made by a member aged less than 60 is ineffective without the consent of his employing authority or former employing authority.

(3)
If the member so chooses, he is entitled to a pension payable immediately calculated in accordance with regulation 29.

(4)
His pension must be reduced by the amounts shown as appropriate in guidance issued by the Government Actuary.

(5)
A member’s employing authority may determine on compassionate grounds that his retirement pension should not be reduced under paragraph (4)

…”
The Council’s Policy
2. The Council adopted its policy in relation to Regulation 30 on 26 June 2008 and this was still in force at the relevant time.  The policy said,

“Regulation 30 allows North Somerset Council to agree to the early release of pension benefits for former employees, who had left the authority before they were entitled to immediate payment of their pension benefits.  Such payments should only be granted on exceptional compassionate grounds, but in these circumstances their pension benefits should not be reduced because of the early payment.”
3. The reason given for making the decision to adopt this policy (and others) was to ensure that the Council was not exposed to unnecessary pension costs.
Material Facts

4. Mrs Adams worked in a ‘local authority’ controlled school as a Classroom Assistant / Teaching Assistant.  Consequently she was employed by the Council (as opposed to the school).  As a result of this employment, Mrs Adams was a member of the Avon Pension Fund, which is part of the Local Government Pension Scheme.

5. In 2010 Mrs Adams’ husband, aged 69, was diagnosed with Parkinson’s Disease and Mrs Adams has submitted various medical reports from November/December 2010 onwards concerning her husband’s condition.
6. Over the subsequent period since that time Mr Adams’ condition deteriorated.  Mrs Adams says her husband had become very unsteady in his movement which resulted in frequent falls.  As Mr Adams’ care needs had increased, in June 2012 Mrs Adams requested the early release of her pension on compassionate grounds with effect from 31 August 2012.  Mrs Adams was aged 57 at that time.
7. The Council’s Head of HR & Improvement Performance considered Mrs Adams’ request in July 2012.  He stated the Council’s policy regarding early retirement was to consider each request on a case by case basis and such requests would only be supported where it could clearly be demonstrated as being in the Council’s (the school’s) interests or where there were exceptional compassionate grounds for the early release of benefits.
8. The Council gave its decision to Mrs Adams in an email dated 13 July 2012 and confirmed that if she wished to proceed with her request to leave her employment with the school at the end of August 2012 the Council was prepared to exercise its discretion to allow (consent to) her early access to her pension benefits from 1 September 2012.
9. Nonetheless, the Council also said it was unable to agree to her request that her pension benefits be unreduced as a result of her taking early retirement.  The Council stated the cost to it (the school) of paying an unreduced pension and retirement lump sum grant to her would be £12,481 and they were unable to support a request which would incur such a significant cost, especially as her post would need to be filled if she left and there would therefore be no salary saving as a result of her early retirement.  Further, the Council said if Mrs Adams was dissatisfied with this decision, she could appeal in writing within 10 days.

10. Mrs Adams’ reduced benefits were confirmed as a one-off retirement grant of £2,175.54 and an annual pension of £1,378.51.

11. On 23 July 2012 Mrs Adams replied saying she had no option but to appeal because her circumstances were extreme and unforeseen.  Mrs Adams said she was forced into having to retire early and recited her husband’s recent problems.  She stated her household finances were going to be devastated through no fault of her own and she would have to try and live on a greatly reduced pension for the rest of her life which seemed unfair and undeserving.
12. Mrs Adams’ appeal was handled by the Assistant Director of Children and Young People’s Services (“the Reviewer”).  In an email of 24 August 2012 the Reviewer said he considered the two main relevant factors were (i) Mr Adams’ health and his need for care and support now and in the future, and (ii) Mrs Adams’ overall financial circumstances as a household.  Though they had medical information there was very little information about their finances.  Financial information was therefore sought to help assess what difference agreeing or not agreeing to the request would make and thus how strong the grounds for the Council making an exception were.
13. On 10 September 2012 the Reviewer set out his decision in a letter to Mrs Adams.  That letter did not state that decision was the first stage under the Scheme’s internal dispute resolution (“IDR”) procedure but the Council now says it was.
14. The reviewer recapped that,
· The normal retirement age was 65.

· A person aged between 55 and 60 could sometimes receive their benefits early but only with the consent of the employer.

· If the employer agreed, a reduction would ordinarily be made to the pension payable each year in order to reflect it being paid over a longer period; the earlier the pension was taken the greater the reduction (no mention was made about any reduction to the retirement lump sum grant).

· This reduction could be waived on exceptional compassionate grounds at the expense of the employer.

· The Council’s policy on early release of benefits did not define “exceptional compassionate grounds”.

15. It was noted Mrs Adams’ reduced pension was £1,378.51 per annum (compared with an unreduced pension of £2,075.48 per annum) and her reduced retirement lump sum grant was £2,175.54 (compared with an unreduced retirement lump sum grant of £2,744.14).  The cost to the Council of not applying the reduction would be £12,480.97.
16. Further, the Council had agreed that Mrs Adams’ pension could be paid early but did not agree to exercise its discretion to meet the costs of not applying the reduction in benefits.
17. Based on the financial information obtained from Mrs Adams, the Reviewer noted that if Mrs Adams received the reduced pension she would have a total household income of £32,134 a year and savings of £92,000 (ignoring the money held in trust for her son but including her reduced retirement lump sum grant).
18. The Reviewer said he had to consider whether, in all the circumstances, a significant sum should be spent to enhance Mrs Adams’ benefits as opposed to any of the other uses to which the money could be put to.
19. The Reviewer observed that Mrs Adams’ financial position appeared healthy and the reduction in her benefits did not represent a large proportion of her resources.  Though Mrs Adams highlighted her position would differ if her husband pre-deceased her, the Reviewer said that, whilst Mr Adams’ teacher’s pension would usually provide a spouse’s pension of 50% of the member’s pension, he needed to make his decision on the basis of the current situation rather than a hypothetical scenario.  Taking everything into account, the Reviewer decided to uphold the original decision, i.e. Mrs Adams should have the option to take her benefits early but these should be reduced.
20. Mrs Adams subsequently met the Reviewer on 20 September to explain his decision and the Reviewer wrote to her on 1 October 2012 saying that despite careful reflection he still considered the original decision to be correct.  In this follow up letter Mrs Adam was informed she could ask the administering authority of the Avon Pension Fund to look at her complaint again.

21. Mrs Adams appealed again and the second stage of the IDR procedure was considered by Bath & North East Somerset Council (the Administering Authority). On 8 May 2013 the Administering Authority concluded the decisions made were in accordance with the Scheme’s regulations but they had concerns and did not accept the decisions made were in accordance with the discretionary policies of the Council.  They said the current policy clearly stated that if the first condition was met then so was the waiving of any reduction.  Consequently, the matter was remitted back to the Council for reconsideration.
22. The Council did not accept the Administering Authority’s interpretation of its policy and stated it was content that its decision at the first stage of the IDR procedure was correct and appropriate and wholly in accordance with its policy.
23. To date Mrs Adams has not received any pension benefits despite completing a bank details form.  The Administering Authority says the Council has not notified them of their consent and so they have not formally written to Mrs Adams about her options.
24. In July 2013 Mrs Adams brought a complaint to me.
25. Whilst not relevant to this complaint, the Council has subsequently updated its policy in relation to Regulation 30 in April 2013 and again in October/November 2013.  Its new, current, policy is shown in the Appendix for information only.
Summary of Mrs Adams’ position
26. In July 2012 she had no option but to resign from her job due to her husband’s poor and rapidly deteriorating health.  Her husband has since been diagnosed with the more severe form of Parkinson’s Disease known as Progressive Supranuclear Palsy.
27. Although the Council have agreed to the early release of her pension on grounds of extreme compassion with reduction, as noted by the Administering Authority the Council’s decision seems to be at variance with their policy.

28. The Council do not seem to have provided any evidence or explanation to support their decision.

Summary of the Council’s position
29. The Council’s published policy relates to regulation 30(5) because this aspect of the pension scheme regulations gives rise to a potential financial cost to the Council.  Ex‑employees (aged 55-59) receiving an actuarially reduced pension [regulation 30(2)] has no financial impact on the Council.

30. Regulation 30 (5) of the 2007 Regulations allows the Council to determine that any pension benefits paid early could be paid at the unreduced level.
31. The Council’s policy regarding waiving any pension reduction is that “such payments should only be granted on exceptional compassionate grounds”.  The only circumstance in which this policy has been applied previously is where a member’s spouse had been diagnosed as terminally ill and the employee had to provide a substantial level of care for the sick dependant.
32. However, it was determined that the “exceptional compassionate grounds” criterion was not met in this case.  Thus, the policy to allow payment of an unreduced pension under Regulation 30(5) was not applied to Mrs Adams.

33. It does not agree with the conclusion reached by the Administering Authority, as the discretion allowed by regulation 30(5) was not applied by the Council.
34. It maintains that it did have regard to its policy in respect of regulations 30(2) and 30(5) when it determined the request.
35. In summary, the conclusion of the consideration was that Mrs Adams’ circumstances did not meet the threshold highlighted in the Council’s policy of ‘exceptional compassionate grounds’.  However, the Council did not raise any objection to the early release of reduced pension benefits allowed under regulation 30(2) as there was no financial impact on the Council.
Conclusions

36. Any discretion the Council has is derived from the 2007 Regulations which govern the Scheme.  Generally speaking, the Council cannot bind itself as to the way in which any discretion will be exercised either by internal policies or obligations to others because the fettering of any discretion is unlawful.

37. Even though the Council may establish policies, which have been published, they should be prepared to make exceptions on the basis of the individual case.  It must not be so unreasonably applied as to show that there cannot have been any genuine exercise of the discretion.  So the Council needs to have regard for its policy and, considering the individual circumstances of each case, make a decision as to whether it should follow its normal policy or whether there are good grounds to depart from its policy.

38. In this case, the relevant regulation is Regulation 30.  Within that regulation there are two separate discretions which the Council has to exercise.

39. The Council firstly has to decide under regulation 30(2) whether to consent to the early release of Mrs Adams’ pension benefits.  If it does grant its consent, the Council then has a separate discretion to determine on compassionate grounds that such pension benefits should be paid without reduction.

40. The Administering Authority considers that as the Council has, under its policy, consented to the early release of Mrs Adams’ pension benefits on compassionate grounds then it must have also agreed to Mrs Adams’ having unreduced benefits.
41. However, the Council contends that its published policy relates only to regulation 30(5) because this is the only discretion that has a financial impact on it.

42. It therefore seems to me that there are two matters on which I must make a decision; does the published policy of 26 June 2008 relate to the two discretions or just the one (as claimed by the Council) set out in Regulation 30, and when making its decision did the Council follow its policy or act outside of it with good cause.

The Published Policy of 26 June 2008

43. A policy should be in existence where discretion needs to be exercised so that it is known what factors might influence how the discretion may ordinarily be exercised.  A policy may apply either individually to a particular discretion or globally (i.e. to a number of discretions).
44. There are two limbs to the sentence “Such payments should only be granted on exceptional compassionate grounds, but in these circumstances their pension benefits should not be reduced because of the early payment”.  Clearly the first limb is concerned with granting or consenting to the payment which relates to the discretion in regulation 30(2) and the second limb is concerned with the waiving of the actuarial reduction which relates to the discretion in regulation 30(5).  Further, the policy refers to Regulation 30 as a whole, as opposed to any of the paragraphs within it.
45. So, in my opinion, both discretions that the Council has have been wrapped up within the same policy of the Council.

46. The purpose of a policy is to give guidance to the decision maker about how to exercise any discretion.  Regulation 30(5) gives the Council discretion to award unreduced benefits on compassionate grounds, but the Council’s policy restricts this further to ‘exceptional’ compassionate grounds.  The policy does not define ‘exceptional’ but, in any event, it cannot amend or override the Scheme’s regulations and from that perspective it applies a far narrower test for exercising the discretion than under the Scheme’s regulations.  Such a policy is therefore flawed and this amounts to maladministration.
47. Neither does the Council’s policy give examples of what may constitute compassionate grounds to help the decision maker decide what circumstances might be considered as needing to apply as a basis for saying an application meets compassionate grounds.

48. From both of these perspectives the policy is somewhat inadequate.

How were the discretions exercised?
49. The exercising of the discretions was a matter for the Council as the employing authority.  When exercising discretion, the Council must follow certain accepted legal principles; in particular they must interpret the 2007 (and 2008) Regulations properly, they must ask the right questions, they must take account of all relevant factors but no irrelevant factors, and they should not come to a perverse decision.  In this context, a perverse decision is one which no other decision maker, properly directing itself, would come to in the circumstances.  In general, a perverse decision is one which is unsupported by the available evidence.
50. In accordance with regulation 57 (Notification of first instance decisions) of The Local Government Pension Scheme (Administration) Regulations 2008 (“the 2008 Regulations”) and, in particular, 57(1) every person whose rights (or liabilities) are affected by a decision of the employing body must be notified of the decision in writing.
51. The Council’s decision was notified in writing, albeit in an email.  The Council’s email of 13 July 2012 opens by stating therein that the Council’s policy is to consider early retirement requests on a case by case basis, and gives two statements where such requests will be supported.  My first observation is the email does not recount the actual published policy at all.  My subsequent observations are that the second statement (i.e. where there are exceptional compassionate grounds) conforms to the published policy of 26 June 2008 – though their published policy seems tighter than regulation 30(5) as noted above.  However, the first statement (i.e. where it can clearly be demonstrated as being in the Council’s (the School’s) interests does not form part of the Council’s published policy.
52. The Council then goes on to say it has considered the merits of Mrs Adams’ application and if Mrs Adams wishes to proceed with her request the Council was prepared to exercise its discretion to allow her early access to her pension.  At that time, no reason is specified as to why it came to that decision.  However, the Council now appears to say that as there were no cost implications it had no objection to agreeing to the release of Mrs Adams’ pension benefits with actuarial reduction.
53. The Council decided not to award unreduced pension benefits and its stated reasoning was on grounds of cost especially as Mrs Adams would need to be replaced at the school and there were no salary savings.
54. Regulation 30(5) is quite clear in that the Council has to determine this matter on compassionate grounds rather than on any other ground such as cost.  At the time of the decision, the Council makes no reference as to whether Mrs Adams met the criterion of compassionate grounds.  Thus, there is no evidence that they even considered Mrs Adams’ application on compassionate grounds.  The Council now says Mrs Adams did not meet the threshold of ‘exceptional’ compassionate grounds (based on their policy) but that places a higher requirement than under the Scheme’s regulations.
55. I am not persuaded that the Council has properly considered the issue of compassionate grounds, but even if it did the test applied was too strict and went beyond the Scheme’s regulations.
56. Similarly, during the first stage of the IDR procedure the Council took into account Mr and Mrs Adams’ financial position.  A case of financial hardship could perhaps fall within the remit of compassionate grounds but otherwise I do not see compassion as necessarily being related to a monetary position.  Compassion is a feeling of distress and pity for the suffering or misfortune of another.
57. Whilst there appears to be compassionate grounds, my role is only to consider whether the final decision reached by the Council was properly made and was not perverse.  If there has been a flaw in the procedure then I will remit the matter back to the decision maker to re-take the decision without such a flaw(s).  Only if the decision reached was perverse would I replace the Council’s decision with my own.
58. Since I consider that the Council has not properly considered Mrs Adams’ application by not asking itself the correct questions and favouring other irrelevant factors, such as the cost of awarding unreduced benefits, I am remitting the matter back to the Council for reconsideration.
59. In my view Mrs Adams will have been caused non-pecuniary injustice resulting from the way that her application has been processed to date.  My direction below makes a suitable award to compensate her for any distress and inconvenience caused.
Directions

60. I direct that the Council shall within 28 days of the date of this Determination:
· reconsider whether Mrs Adams’ circumstances on 1 September 2012 were such that she could be regarded as meeting the ‘compassionate grounds’ requirement of regulation 30(5) as opposed to the ‘exceptional’ compassionate grounds of its then policy.  The Council shall then convey its decision to Mrs Adams, giving reasons.

· pay to Mrs Adams a sum of £500 in recognition of the distress and inconvenience caused by the maladministration identified above.

Jane Irvine 
Deputy Pensions Ombudsman

24 January 2014 

Appendix

61. The new policy of the Council for Regulation 30 is shown below for comparison purposes with the old (June 2008) policy of the Council.  The new policy was signed off on 23 October 2013 and 7 November 2013 and says,

“North Somerset Council will not normally make use of the discretion to waive any actuarial reduction in pension benefits for an employee aged 55 to 59, however the council may consider exercising this discretion in exceptional circumstances, such as early retirement to be the main carer for a terminally ill partner.  North Somerset Council may consent to the early release of reduced pension benefits where the employee agrees to meet the cost of the early release of their pension, ie the pension benefit is actuarially reduced.”
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