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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	Mrs Catherine Mahon  

	Scheme
	Hesters Way Neighbourhood Project Pension Scheme (the Scheme)

	Respondent
	Hesters Way Neighbourhood Project (HWNP)


Subject
Mrs Mahon's complaint is that HWNP failed to make any pension provision for her during her employment with them and the staff handbook referred to a group personal pension.

The Pensions Ombudsman’s determination and short reasons
I am unable to deal with the complaint that Mrs Mahon should have been offered membership of a pension scheme in the absence of any such scheme existing.  As far as the personal pension scheme was concerned, it was not available to Mrs Mahon and the staff handbook created no contractual entitlement.

DETAILED DETERMINATION 
Material Facts 

1. Mrs Mahon joined HWNP in 2010 but left their service in September 2012. She was not given a contract of employment when she joined HWNP. 

2. The terms and conditions of Mrs Mahon’s employment and her job specification were clearly stated in the offer letters of 19 March and 1 April 2010 from HWNP. These letters make no mention of any pension arrangements or pension obligation and neither does her acceptance letter dated 3 April 2010. Mrs Mahon does not dispute this.

3. On page 9 of the employee handbook (the Handbook), under the heading 'Group Personal Pension Plan it states: "We have a group personal pension plan with Norwich Union that you are able to join. The Project will make a contribution of 6% of your gross salary into the plan and you have the option of making your own contribution to the plan if you wish...". She was given a copy of the Handbook after she joined HWNP. 

4. The group personal pension plan with Norwich Union had been closed to new members since 1 June 2007. 

5. On 7 April 2011 Mrs Mahon wrote to HWNP stating that on joining service they had confirmed that she would be eligible for a company pension as part of her package. She had had several conversations with them regarding the matter and had been informed that a pension would be set up or a percentage paid into her personal stakeholder pension plan, but nothing had happened to date. She had been with HWNP for almost a year but this matter had not been addressed. She already had a stakeholder pension plan and would like HWNP to contribute to this plan.

6. HWNP responded to Mrs Mahon on 11 July 2011 informing her that enquiries were being made for a group pension plan to be set up for all employees.  

7. HWNP set up a pension scheme for their employees at the end of 2012, after Mrs Mahon had left service. 

8. In January 2013, in recognition that she had made enquiries about a company pension and her past efforts on behalf of the Board of Directors, HWNP offered Mrs Mahon £750 as a one off ex-gratia payment into a pension scheme of her choice. She rejected this offer stating that according to her pension adviser the sum should be £2,000.  

9. In May 2013 the offer of £750 was withdrawn by HWNP.
Summary of Mrs Mahon’s position 

10. Mrs Mahon says: 
· there was an agreement at her job interview that pension provisions would be made;

· after numerous verbal requests about her pension, she was asked to write a formal letter to the Board of Directors which she did on 7 April 2011 enclosing the employer form and direct debit request from Friends Provident so that HWNP could pay into her existing pension arrangement;

· she was informed in an email by HWNP in July 2011 that enquiries were being made with two pension providers and the matter was being urgently progressed;

· considering the urgent nature of the matter, it took from July 2011 to 2013 for a pension scheme to be set up;

· at no time did HWNP disagree that a pension agreement was not made at her interview;

· the letter of 14 January 2013 stated that it was always the Board’s intention to revisit her historic request.

Summary of HWNP’s position  
11. HWNP say:

· the individuals who interviewed Mrs Mahon were aware that there was no pension scheme in place;

· the Handbook was not given out until sometime after an employee joined and started work and therefore Mrs Mahon could not have known about the previous group personal plan until some months later;

· she did at the interview, and shortly thereafter, enter into negotiations with them and successfully negotiated a salary increase from the advertised salary, but nothing else was agreed;

· all offer documents failed to mention any pension provision. 

Conclusions

12. My statutory jurisdiction permits me to investigate a dispute or complaint between Mrs Mahon as a potential beneficiary of a pension scheme and HWNP as an employer in relation to in a pension scheme.  In both cases the reference is to an actual existing pension scheme. The legislation does not permit me to deal with a contractual dispute about a pension scheme that in one party’s view should be in place, but which is not.  So to the extent that Mrs Mahon’s complaint is that there was a general promise about a non-specific pension provision I cannot deal with it.

13. However, she also complains that according to the handbook, she should have had access to the group personal pension plan with Norwich Union. That arrangement did exist and so I can consider that aspect of her complaint.

14. There does not seem to be any doubt, though, that the handbook was out of date and that HWNP had, some time before Mrs Mahon joined, decided not to make 6% contributions to the Norwich Union personal pension on their employees’ behalf.  Mrs Mahon did not receive the handbook until after she joined and so when the employment contract was entered into the 6% contributions were not a condition of it.  At most the handbook was misleading, but since Mrs Mahon knew from the start that there was no pension arrangement that she could join (she was pressing for one to be made available) I do not see that in fact Mrs Mahon was misled.
15. To the limited extent that I am able to consider it, I do not uphold Mrs Mahon’s complaint.
TONY KING 
Pensions Ombudsman
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