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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant:
	Mrs Julie Barrow

	Scheme:
	Principal Civil Service Pension Scheme (PCSPS)

	Respondent: 
	Capita


Subject

Mrs Barrow disagrees with Capita seeking recovery of one third of an overpayment.  She is claiming that she changed her position in reliance on the extra income.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Capita because Mrs Barrow did rely on the overpayment to change her position to the extent that it would not be equitable to require her to repay the money.
DETAILED DETERMINATION
Material Facts

1. Capita is the paying agent for Civil Service pensions.

2. Mrs Barrow received a widow’s pension from the PCSPS from 31 March 2005 to 22 October 2012.  From 30 June 2005 it was £2,725.34 to which increases attached over time. Under the relevant section of PCSPS widow’s pensions cease on remarriage (other than the guaranteed minimum pension (GMP)). 
3. On 27 January 2008, Mrs Barrow remarried. She subsequently wrote to Capita informing them of her change in circumstances.  Capita informed Mrs Barrow in February 2008 that her records had been amended, but payment of the widow’s pension continued.
4. Mrs Barrow contacted Capita again in 2010 to inform them of a change of address.  Again, Capita updated her records but failed to note that the widow’s pension was still in payment.
5. In October 2012, Mrs Barrow telephoned Capita requesting a duplicate copy of a P60.  As a result of this request, Capita noted that the widow’s pension was in payment.  They therefore informed Mrs Barrow on 5 November 2012 that under the rules of PCSPS they had to stop payment of the widow’s pension following her remarriage.  They also informed her that she had been incorrectly in receipt of the widow’s pension between 28 January 2008 and 22 October 2012.  The overpayment amounted to £12,024.88 net.

6. As a result of this, Mrs Barrow raised a complaint on 9 November 2012 which was considered by Capita at the first stage of the PCSPS internal dispute resolution procedure (IDRP). 
7. Mrs Barrow received a further request for repayment dated 19 November 2012.

8. On 23 November 2012 Capita wrote with their decision under the IDRP and did not uphold the complaint.

9. On 3 December 2012 Capita wrote again to Mrs Barrow asking for repayment of the whole sum within 14 days.  On 6 December Mrs Barrow told Capita that she was complaining to my office.  When she did so she was referred to the second stage of the IDRP which is dealt with by Cabinet Office’s Scheme Management Executive (SME).
10. On 23 May 2013 Capita wrote again asking for Mrs Barrow’s proposals for repayment of the whole sum.  Mrs Barrow says that she rang Capita and was told, with an apology, that their records would be amended.
11. On 10 June 2013 SME partly upheld the complaint.  SME’s decision said near the start that it was binding on Capita. 
12. Paragraph 11 of SME’s decision relates to defences against recovery of a debt and provides definitions of change of position, estoppel and hardship under Annex A4.11.10 of “Managing Public Money” (guidance produce by HM Treasury for government departments on dealing with the management of public funds in a transparent, responsible and consistent way).  Change of position is described as:

“…this is where the person receiving an overpayment in good faith has changed their lifestyle in reliance on it.  The fact that the recipient has spent the money does not in itself mean that the department should not ask them to repay it.”

13. Annex A4.11.2 of “Managing Public Money” says:

“In principle public sector organisations should always pursue recovery of overpayments, irrespective of how they came to be made. In practice, however, there will be both practical and legal limits to how cases should be handled. So each case should be dealt with on its merits.” 

14. SME’s decision was as follows:

“29.
Capita overpaid Mrs Barrow’s widow’s pension because they failed to stop payments when she notified them that she had remarried.  Mrs Barrow does not dispute that her entitlement to a widow’s pension ended when she remarried in 2008.  She is however aggrieved that Capita’s inaction when she told them about her re-marriage in 2008 and subsequently when she contacted them in 2010 has led to her being overpaid £12,024.88.
30.
SME acknowledges that Mrs Barrow did all that was expected of her when she notified Capita about her re-marriage.  SME also accepts that the wording of the guidance available to Mrs Barrow does not say that a widow’s pension would stop on re-marriage, only that it might stop.  The context of the guidance reflects the fact that the pension might be restricted to the level of the GMP… Mrs Barrow argues that having told Capita about her remarriage, when her pension continued in payment she assumed that she was not affected by the rules that meant her pension would stop.  SME accepts this is not an unreasonable assumption given the information that was made available to her.

31.
Unfortunately, regardless of who is responsible for the error that caused the overpayment, the fact remains that Capita has paid Mrs Barrow benefits to which she is not entitled…SME can understand how repaying such a significant sum must be an onerous prospect for Mrs Barrow and that she is aggrieved that she is facing it alone when responsibility for it occurring rests with Capita.  Mrs Barrow has however benefited from the £12,024.88 … and this cannot simply be overlooked.  Taking these factors into consideration, SME finds that Capita must meet two-thirds of the cost to the PCSPS of the overpayment that Mrs Barrow has received by making a payment of £8,016.59 to the scheme.  Capita must seek recovery of the balance of the overpayment from Mrs Barrow agreeing a repayment plan as appropriate.  Should Mrs Barrow make a defence against repayment as described in MPM [Managing Public Money] (paragraph 11), Capita must consider her evidence referring her case to FEM [the Cabinet Office Finance and Estates Management team] as necessary.”
15. Capita sent SME’s decision to Mrs Barrow on 13 June 2013 saying that the finance department had been asked to write separately with a revised invoice for the balance.

16. On 29 August 2013 Capita wrote yet again asking for proposals for repayment of the full sum.

17. On 25 October 2013 Mrs Barrow was sent a letter asking her to repay £4,008.29.  She continued to disagree with the decision to recoup any of the overpayment.
18. As part of my office’s initial investigations, it was noted that Mrs Barrow had not asked Capita to consider any claims against the recovery of the overpayment as outlined in the conclusions of the stage two IDRP decision.  Mrs Barrow subsequently wrote to Capita on 28 November 2013 with the following details as her defence against recovery:
that she moved house in 2009 and the widow’s pension was taken into consideration in regards to the mortgage;

in 2010 she made the decision to reduce her working hours by 30%; and
her income has reduced by a further 19.7% now that the widow’s pension has ceased.
19. Mrs Barrow’s letter goes on to say:

“These changes in position were made in good faith, having kept Capita informed of all changes in my circumstances in a prompt and timely manner.  I had no reason to doubt that I was receiving my widow’s pension correctly, or believe that it may stop abruptly.

My circumstances are now that my income has been reduced by £3256.59 by the loss of my widow[’]s pension and additionally I am faced with a £4008.29 debt which I am expected to pay back.

While I do not dispute, that given what I now know, I received money to which I was not entitled, my circumstances are now such because a mistake which was made totally outside of my control.  I feel it is unfair to expect me to repay this money as I have changed my position on several occasion whilst relying on the income.”

20. Mrs Barrow also raised the issue with Capita that they were seeking recovery of the debt while the complaint process was still under way, this despite previous assurances from Capita that all recovery requests would be placed on hold.
21. Capita responded with the following on 13 December 2013:

“Thank you for your letter dated 28 November 2013.  As your case is currently with the Pensions Ombudsman, we will await their verdict before we contact you again.  Please be reassured that all reminder letters are currently on hold.”

22. Having not received a response to her request that her defence against recovery be considered, Mrs Barrow phoned Capita on 20 December 2013.  Capita responded on 24 December 2013.  The response focused on the fact that Mrs Barrow had received money that she was not entitled to and said that they “must seek recovery”.  No mention was made of Mrs Barrow’s defence, nor was the matter referred to FEM for further consideration.
23. In their response to a request for reconsideration of the matter from this office, Capita responded on 16 January 2014.  They state they followed the stage two IDRP decision and they must still seek recovery of the overpayment on the basis that, under the scheme rules, Mrs Barrow is not entitled to a widow’s pension following her remarriage.  They go on to state:

“… The fact that due to an oversight Mrs Barrow’s pension was not suspended in February 2008 when Mrs Barrow contacted us does not change the fundamental detail that Mrs Barrow received monies that Mrs Barrow was not entitled to.  Therefore there is no defence against recovery as the pension should not have been received from the date of remarriage.  We must seek recovery of the £4,008.29 balance.”

Summary of Mrs Barrow’s position  
24. As evidence of her defence against recovery, Mrs Barrow has submitted the following details:
Salary - following her husband’s death in 2005, Mrs Barrow reduced her working hours and salary to £26,367.28pa (gross).  In 2010, she made two requests to reduce her working hours, the first in April 2010 (£19,177pa (gross)) and again in September 2010 (£16,864pa (gross)).  Mrs Barrow has submitted that she has not made a request to increase her working hours as her employer is not currently accepting requests due to the uncertainty of the organisation’s future.  She is now planning to take early retirement in May 2014;
Mortgage - Mrs Barrow states that prior to moving in 2009 her previous property was mortgage free.  Initially, her new mortgage payments were £915.02 per month, but by 2012, these had reduced to £714.66 per month; and
Car loan and travel to work - Mrs Barrow states that as a result of the move her journey to work increased from 5 miles per day to 24miles.  As a result, the decision was made to change to a more fuel efficient car and in order to cover this cost, a loan was taken out (with a start date of 8 December 2009).  The loan was for four years at £112.81 per month.

25. Mrs Barrow says that the reason for moving house was to be closer to her daughter (a single parent and unwell at the time).
Summary of Capita’s position  
26. Capita’s response to the complaint is:

“While we do acknowledge our error in not stopping Mrs Barrow’s pension upon receipt of her marriage certificate, this does not make her exempt from having the [sic] repay the money that was not due.  We believe that Mrs Barrow should have been aware that her pension was no longer payable upon her remarriage and should have questioned why these payments continued to be made.

We have considered the details in the letter and the evidence you provided us with, however we do not feel that this is relevant and must continue to seek recovery.  I reiterate that we do not wish to cause Mrs Barrow hardship and we are willing to agree on repayment plan that she will find affordable.”

27. After Capita’s attention had been drawn to SME’s decision, stated to be binding on Capita, that Mrs Barrow reasonably assumed that her pension would not stop on remarriage, they persisted in asserting that she should have known that she was being overpaid.  What they said was:

“… Mrs Barrow received moneys that Mrs Barrow was not entitled to. Therefore there is no defence against recovery as the pension should not have been received from the date of remarriage.  We believe that Mrs Barrow should have been aware that her pension was no longer payable upon her remarriage and should have questioned why these payments continue to be made”.

Conclusions

28. It is true that if a person is in receipt of monies paid by a mistake, Capita are legally entitled to seek recovery of that overpayment.  However, in doing so, they must also take into account any arguments against recovery of the said overpayment.  
29. Capita have continued to disregard SME’s findings in relation to the recovery of the balance.  Each of Capita’s responses has focused on what Mrs Barrow should have known and that she received money she was not entitled to, without considering whether she changed her position in reliance on the widow’s pension.  Who was responsible for the overpayment and to the extent to which Mrs Barrow was correct not to question the continued payment of her widow’s pension was decided by SME under the stage two IDRP which was binding on Capita.  Capita should not have sought recovery on the grounds that Mrs Barrow knew that the widows’ pension ceased on remarriage. (I have not needed to consider this point for myself, as SME have already decided it.)
30. It is extraordinary that Capita should feel able to say, “Therefore there is no defence against recovery as the pension should not have been received from the date of remarriage.” That logic would rule out any defence against recovery of any overpayment in any circumstances. Whilst I am sure that Capita corporately do not believe that sentence to be an accurate statement of the position, it seems that members of their staff, responsible for dealing with a highly significant matter to Mrs Barrow (and corresponding with my office) either do not understand the proper position, or are incapable of setting it down accurately.  In any case, without my office’s involvement, Capita would have effectively tried to bully Mrs Barrow into repaying the money, misrepresenting her position through not understanding her case for not doing so. I could understand a difference of judgment as to whether she was liable to repay it – but I cannot understand an apparent failure to recognise that there could be any circumstance in which she was not so liable.   

31. SME also stated that Capita must consider any defence against repayment put forward by Mrs Barrow and referred to the guidance contained in “Managing Public Money”.  This document gives detailed guidance, including legal defences to recovery and other circumstances in which recovery may not be appropriate.  Mrs Barrow did write to Capita putting forward her arguments against recovery of the overpayment, but Capita did not deal with them.  In particular she said that she had reduced her working hours and taken out an additional loan based on her belief that her widows pension would continue to be paid.   
32. There is no dispute as to whether Mrs Barrow was entitled to a widow’s pension after remarrying.  She has agreed as part of her complaint that she was not entitled to such a benefit following her remarriage and does not dispute that the money has to be repaid.  Her complaint is that she should not have to repay her third of the overpayment on the grounds that she changed her position based on the receipt of the pension in good faith.  
33. Taking into consideration Mrs Barrow’s evidence, in my judgment she did change her position based on continued receipt of the widow’s pension.  I accept Mrs Barrow’s statement that the widow’s pension was taken into consideration when she decided to reduce her working hours.  It was only £2,725.34 a year, so was considerably less than the value of the reduction in hours, but nevertheless would have reasonably been taken into account in deciding how much income was needed.  The reduction in hours cannot be undone.

34. It is likely that, having known the true position, Mrs Barrow would still have moved house in order to be closer to her daughter and grandchild.  In view of the finding above I do not need to consider whether Mrs Barrow would have taken a smaller mortgage or loans (in any event there will be assets associated with those which might mean the any change of position is theoretically reversible).
35. So I find that Mrs Barrow changed her position and that the balance of the overpayment should not be recovered.  Accordingly, I uphold the complaint against Capita.
36. Capita’s behaviour in this case, both in not having proper regard to the binding SME decision and in requesting repayment inappropriately and inaccurately undoubtedly amounts to maladministration which will have caused Mrs Barrow unnecessary distress and inconvenience.

37. Capita’s apparent inability to understand the proper position - even after it was pointed out to them by my office (see the extract in paragraph 27 in which they misstate the legal position and contradict SME’s binding decision yet again) - is so worrying that I take the exceptional step of making appropriate recommendations below. 

Directions  
38. Capita are not to attempt to collect any of the overpayment from Mrs Barrow.  If SME require Capita to make an equivalent payment to the Scheme, then they are to do so.
39. Within 21 days of this determination Capita are to pay Mrs Barrow £500 to compensate her for the needless distress and inconvenience caused by their actions.

Recommendations
40. I recommend that Capita review their overpayment recovery process to ensure that:

· it takes proper account of any final decisions made by SME, and

· it is in line with the letter and spirit of the guidance in Managing Public Money.

41. 
I further recommend that Capita review the knowledge and training of those of their staff who may encounter overpayments and complaints about overpayment recovery, to ensure that they understand the relevant principles and practice – and the role of my office in determining complaints.
Tony King 

Pensions Ombudsman

30 April 2014 
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