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PENSION SCHEMES ACT 1993, PART X

DETERMINATIONS BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr J Jayes

	Scheme
	Police Injury Benefit Scheme (the Scheme)

	Respondents
	Nottingham Police Authority (NPA)


Subject
Mr Jayes’ complaint is that his injury benefit has been incorrectly reduced from Band 3 to Band 1.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against NPA who concede that the 2007 and 2008 reviews were not carried out in accordance with the Police (Injury Benefit) Regulations 2006.

DETAILED DETERMINATION

As relevant, The Police (Injury Benefit) Regulations 2006

1. Regulation 7(5) provides:

“Where it is necessary to determine the degree of a person's disablement it shall be determined by reference to the degree to which his earning capacity has been affected as a result of an injury received without his own default in the execution of his duty as a member of a police force”.
2. Regulation 30(2) provides that where the police authority are considering whether to revise an injury pension “they shall refer for decision to a duly qualified medical practitioner selected by them” the question of “(d) the degree of the person’s disablement”.
3. Regulation 30(6) provides:

“The decision of the selected medical practitioner on the question or questions referred to him under this regulation shall be expressed in the form of a report and shall, subject to regulations 31 and 32, be final.”
4. Regulation 31 provides for the individual to appeal the selected medical practitioner’s decision within 28 days of receiving a copy of that decision.

5. Regulation 32 provides:

“(2) The police authority and the claimant may, by agreement, refer any final decision of a medical authority who has given such a decision to him, or as the case may be it, for reconsideration, and he, or as the case may be it, shall accordingly reconsider his, or as the case may be its, decision and, if necessary, issue a fresh report, which, subject to any further reconsideration under this paragraph or paragraph (1) or an appeal, where the claimant requests that an appeal of which he has given notice (before referral of the decision under this paragraph) be notified to the Secretary of State, under regulation 31, shall be final.

….

(4) In this regulation a medical authority who has given a final decision means the selected medical practitioner if the time for appeal from his decision has expired without an appeal to a board of medical referees being made, or if, following a notice of appeal to the police authority, the police authority have not yet notified the Secretary of State of the appeal, and the board of medical referees, if there has been such an appeal.”   

6. Regulation 37(1) provides:

“the police authority shall, at such intervals as may be suitable, consider whether the degree of the pensioner’s disablement has altered, and if after such consideration the police authority find that the degree of the pensioner’s disablement has substantially altered, the pension shall be revised accordingly.”

Material Facts

7. Mr Jayes was awarded a Band 3 injury benefit in 1994 due to visual impairment resulting from a partial retina detachment in his left eye. 

8. In 1997 Mr Jayes’ award was reviewed. The selected medical practitioner (SMP) certified that Mr Jayes’ level of disability had not changed and recommended no further reviews were necessary.

9. On 2 June, NPA wrote to Mr Jayes:

“Dr Parry has considered your case and decided that the percentage by which your earning capacity has been affected should remain unchanged. Accordingly, no further reviews will be necessary”.

10. In 2007, Mr Jayes was again reviewed (then aged 57, two years after the compulsory retirement age (CRA) for a constable). NPA advised Mr Jayes that this was required in accordance with Home Office Circular 46/2004 and because he was beyond the CRA his earning capacity, but for the relevant injury, was now linked to ASHE (the Annual Survey of Hours and Earnings as published by the Office of National Statistics). 

11. In his report, amongst other things, the SMP:

· commented on Mr Jayes current medical conditions: ‘maturity onset diabetes - type 2 diabetes’, ‘irritable bowel syndrome’ and ‘retinal detachment left eye’. In respect of the latter he said: 

“When seen by Dr Parry in 1994 he was found to have no discernable vision in his left eye and therefore was effectively monocular and on this basis considered by Dr Parry to be unfit for the full time duties of a police officer. I am not quite certain, from Parry’s report why a decision was taken at that stage to recommend early retirement on health grounds because of his eye problem as it had been present for 9 years and during which time there is no evidence in his personnel file of it being a significant issue although note that his irritable bowl [sic] syndrome had been present for around 2 years before his medical retirement and may have been a receipting factor in Dr Parry’s decision. With regards to his current situation, he states that his main concern is to avoid any further leakage of fluid associated with increased ocular pressure as could occur when straining under load or carrying out heavy exertion, and that he also finds sitting at a computer screen for more than an hour and half is quite visual fatiguing and he needs to get a break for a period of time before returning. He meets the standard for a class1 license quite comfortably and does not have any specific visual problems whilst driving”.

· Under the heading ‘Work Capability’ he said:

“Mr Jayes is fit for full time work – he is fit for sedentary occupations, fit for desk based or office based work, can use a computer and screen although should be limited to spells of no more than an hour to an hour and a half at a time before doing other work for at least a similar time before returning. He would be fit for roles involving driving as a component, although general day to day commuter driving and reasonable distances should not be a problem, as long as regular long distance travel is not involved. He should avoid occupations which involve significant physical exertion where repetitive heavy lifting is a requirement or other activities such as running, or sprinting or activities likely to involve increased straining with the risk of increased eye pressure. In view of his diabetes and he does not feel he could undertake work which disrupts regular sleep patterns and would need to avoid shift work, he could work regular day time hours, evening work should not be a problem.

With regards to his visual problems, I find it difficult to ascertain any significant impact on work capability in occupations which do not involve significant exertion. I would appreciate an assessment of potential earning capacity based on this assessment and in addition his skills, and experience obtained as a police officer. Once I have this figure I will consider the issue of apportionment as appropriate and provide a certificate with my opinion.”      

12. Following receipt of the requested information from NPA’s Occupational Health Unit the SMP certified that Mr Jayes degree of disablement had substantially altered and the degree to which his earning capacity had been affected was slight. His injury benefit was reduced to Band 1.

13. In 2008, Mr Jayes unsuccessfully appealed the decision to reduce his award with the Police Medical Appeals Board (PMAB). In their report, under ‘Case Discussion’ the PMAB said there were five key questions that they needed to address:

“1. What is the functional capability of the Appellant and what is the strength of evidence for this?

2. What are the medical conditions leading to reduced financial capability and how do the likely causation of these lead to an apportionment in respect of the state of injury?

3. Do the clinical findings and stated medical conditions support the plausibility of the stated functional capacity?

4. What types of work may the Appellant reasonably performing, taking into account their functional capabilities, training and occupational experience?

5. Is there a reason for apportionment in the final figures?” 

14. Under the heading ‘Detailed Case Discussion’ the PMAB said:

“The issue for the Board in this case is to determine the Appellant’s functional capability for work, to determine the level of his loss of earnings as a result of his disability, which can be attributed to an injury or injuries on duty”.

After considering the causation of Mr Jayes’ eye condition the PMAB said:

“Were the Board being asked to assess eligibility for an injury on duty de novo, it would have serious misgivings and would find it difficult to make an award on the basis of the evidence produced.

However, it has been accepted by the Police Authority that an injury on duty (as defined) occurred and the Board cannot alter the decision.

The Board do not know on what basis that decision was arrived at in 1994 or how the loss of earnings capacity was assessed, as no information exists in any of the records put forward by either the Police Authority or the Appellant.

Turning to functional capability, it is clear that medically the Appellant is capable of full time work, in many sedentary or semi-sedentary posts, avoiding the roles mentioned previously.

The Board reject the view of the Appellant that he is only capable of working part time. There is no medical evidence to support such a contention.

The fact that he might be considered monocular does not result in any reason for a contention of part time working.

The Board also note that Mr Jayes must have felt a capability for working full time as the 50 jobs he applied for were on a full time basis.

Turning to occupational competency, there has been much representation and debate over the use of the Hay matrix, to determine transferrable skills. On the one hand, the Hay matrix was not available at the time of Mr Jayes retirement in 1994, on the other hand however, the role of a police constable is unlikely to have altered significantly during that time.

The Board noted the difficulties that Mr Jayes may have faced in terms of dilution of his police skills, particularly as he was told in 1997 that no further reviews would be undertaken.

…

The Board note that Mr Jayes is by his own admission a self-employed journalist/photographer with very good written and verbal skills and these were demonstrated both in the presentation of his submission and his subsequent questioning by the Board.  

As a consequence, even allowing for dilution of his original specialist skills as a police officer, Mr Jayes has demonstrated the capability to undertake administrative roles up to the level of a Civil Servant grade EO with any appropriate on-job training.

In addition to the role of EO in the Civil Service, the Board also had access separately to other figures including those of a car park attendant and a team administrator, both of which had salaries of a similar banding to that of the EO.

It must be remembered, that the assessment of work capability and loss of earnings does not require a labour market assessment as to whether or not an employer would employ an individual, whether or not in open competition. Therefore from the points of view of both medical capability and competence, the Board consider that the Appellant is capable of full time work in an administrative type role up to the level of a Civil Service Band EO.

The pay scale for such a position is of the order of £23 to £25,000 and the comparator figure, ie, ASHE, is £29,999.

As a consequence the loss of earnings capability is £29,999 minus £23,000 equals £6,000 leading to a percentage loss of 20%.

 The Board could have used the Hay matrix and the ASHE figure of £27,192 assuming the same level of competence for a police officer of Mr Jayes experience which would have led to a loss of earnings of some £3,000, or approximately 10%.

However the Board have used the lower salary figures to allow for any theoretical disadvantage due to him not keeping his skills up to date.

The outcome therefore of this calculation is that Mr Jayes falls within the slight disablement category.

As previously mentioned in this discussion, the Board looked at the possibility of apportioning the award in this case as there remains serious doubt as to whether or not a clear causal link had been established.

However in view of the absence of information and giving the benefit of the doubt to the Appellant the Board did not pursue the issue of apportionment as it felt unsafe to do so. In this particular case the effect of apportionment would make no difference to the final outcome.”    

15. Following Mr Jayes’ persistent complaints about the process, his treatment and lack of action his case was referred to the Force Solicitor at the end of 2009. In March 2011, following protracted correspondence with Mr Jayes’ solicitor, NPA agreed that Mr Jayes’ case should be referred back to an independent SMP to consider whether there had been a substantial alteration in the degree of his disablement since 1997. 

16. This review has still to be done as the SMP declined to deal with the matter in the terms of the agreed referral on the grounds that the PMAB’s decision was final. 
Summary of Mr Jayes’ position  
17. Mr Jayes says:

· NPA should honour the assurances they gave him in 1997 that his injury benefit would remain unchanged and no further reviews would be necessary;

· NPA should reinstate his Band 3 award from when it was reduced to Band 1 and pay simple interest on the backdated instalments;

· he is concerned about NPA using the Hay matrix (to identify alternative job roles) and ASHE (for earning capacity) in any review of his injury award.  

In respect of the SMP’s 2007 review he says:

· prior to seeing the SMP he was not asked to complete a questionnaire or any information request about his employment or to give permission to release any medical information from his GP (which is contrary to the Authority’s own protocol and procedures);

· extensive reports available at the time of his retirement in 1994 and for the 1997 review (detailing his injury, the cause, the effects and prognosis) and the 1997 review have been lost or destroyed by NPA;

· “as a result he [the SMP]made a completely new assessment based on speculation and hypothesis…totally outside the Regulations Police Injury (Benefit) Regulations 2006 37(1) and contrary to case law – LAWS 2010”;

· apart from asking him to read a wall chart he was not medically examined;

· he lacked professional experience in optical matters (an opinion reinforced during the appeal hearing when matters relating to his assessment were corrected by the Board’s specialist and accepted by the SMP); 

· during the review he was not asked about his past service experience and details of his service record presented to the SMP (by NPA) were inaccurate and incomplete; 

· he failed to consider that without the injury he could have worked as a police officer until age 55 (or 60 with the extension of age limit);

· his injury has not improved and is not likely to improve and he has no new skills or qualifications, consequently his level of disablement and earnings capacity has not improved. 

In respect of the PMAB review he says:

· he entered the appeal process at a severe disadvantage as NPA took more than seven months to provide him with a copy of the SMP’s report, failed to explain why material was missing including the 1997 files; and despite repeated requests for a copy of the Hay matrix used it was only sent to him five weeks before the date of the appeal hearing;

· the PMAB reached their decision on the same “flawed, inaccurate and inappropriate material” that was used  for the 2007 review;

· contrary to the Regulations they revisited the causation of his injury (by discussing possible causes, including diabetic retinopathy which he had been diagnosed as having, but not in his left eye, after his retirement), which may have coloured their decision to reduce his award to Band 1;

· in assessing what types of work he may reasonably perform the PMAB:

· incorrectly considered that the role of a constable had not changed since he retired when in fact the peripheral roles and how the basic role (of maintaining law and order) is done have changed considerably;

· referred to HO Guidelines which are now discredited;

· whilst not saying that they relied on the Hay matrix by supporting the Authority’s case in effect they did; but if they did not then the PMAB made a completely new assessment of his case which they should not have done;

· failed to take into account his own answers during the hearing on experience and qualification for suggested employment;

· in view of the PMAB’s concerns about lack of relevant evidence and their doubts about making an accurate decision (in particular their comment that it would be difficult or impossible to make an award based on the available evidence if it was a case de novo) they should have reinstated his original award rather than upheld the reduction to Band 1;

· their decision was not on the balance of probability;

· during the appeal hearing the PMAB refused to allow him to ask questions about how the SMP had assessed his situation and their prime consideration “was to complete matters within a specified time due to other commitments and correct consideration was not given to hearing all the facts and examining all the arguments”; 

· the PMAB’s report:

· misrepresented matters relating to his medical examination (the report incorrectly said he did not want his retina examined) and material facts in his appeal submission (in his submission he had referred to applying for 40-50 jobs, which when questioned about during the appeal he had informed the Board were largely part-time positions, but in the Board’s report were noted as full-time jobs and those that were full-time did not have the same high level of remuneration as the jobs identified by the NPA and the PMAB);

· identified three jobs that require a relatively high level of qualification or experience which he does not have and in the case of a Car Park Attendant watching CCTV screens or making security patrols  which the they had agreed would not be suitable for him.
Summary of NPA’s position (as put by the Force Solicitor on NPA’s behalf)
18. The Force Solicitor says:

· although Mr Jayes received a letter in 1997 telling him that there would be no further reviews Regulation 37 imposes a statutory obligation on NPA for these to be done;

· the basis on which the 2007 review was conducted was incorrect, “in that it purported to adopt an approach which has since been held to be at odds with the provisions of Regulation 37”;

· “…the SMP, in common with a number of other SMPs up and down the country, assessed Mr Jayes in accordance with the then extant Home Office Guidance relating to pensioners who had attained age 65 and adjusted his degree of disablement accordingly. That approach to assessment has since been held to be contrary to the Regulations”. 

· Whilst it was his view that the PMAB subsequently adopted an erroneous approach in reviewing Mr Jayes’ pension the decision of the PMAB is final unless set aside by a court, tribunal or the Ombudsman. 

·  “The Authority recognise the need to rectify the situation but “cannot, as a matter of law, simply impose its own assessment in place of the selected medical practitioner or the Police Medical Appeal Board. The Authority would accept a direction or ruling from the Ombudsman requiring the original assessment to be reinstated”.

Conclusions

19. Regulation 37(1) clearly requires NPA to periodically review (“at such intervals as may be suitable”) injury awards. I therefore do not find that NPA are prohibited from doing so because they told Mr Jayes in 1997 that no further reviews would be necessary.  

20. Whilst NPA concede that the SMP and the PMAB decisions (respectively made in 2007 and 2008) were flawed and have asked that I make an appropriate direction to reinstate Mr Jayes’ original award, before I can do so I need to find that the reviews were flawed. 

21. The only matter for NPA, the SMP and then the PMAB to decide was whether the degree of Mr Jayes’ disablement had substantially altered since the 1997 review. In both the court cases of Turner and Laws it was accepted that the degree of a pensioner’s disablement could alter by virtue of his/her earnings capacity improving either by some improvement in his/her condition or because a job had become available which he/she could undertake.

22. The SMP and the PMAB were only required to deal with two questions, namely, had there been a change in Mr Jayes’ disabling condition since the last review and were there now jobs available to him that he could undertake which had not been available at the last review?

23. Both reviews looked at causation and apportionment, which neither was meant to do - although the PMAB’s report recognised that they could not alter the decision that Mr Jayes eye injury was incurred on duty.

24. Both decided that Mr Jayes was fit for full time work on the basis of a current assessment of his eye injury, but neither addressed the relevant question of whether Mr Jaye’s disabling condition had substantially changed since the 1997 review – to answer that they should have assessed whether his condition had changed or there were now jobs available to him that were not available to him in 1997. 

25. Neither review appears to have sought any appropriate medical evidence that Mr Jaye’s eye injury has changed since 1997. The 1997 review was not considered. If the report was lost or destroyed then medical evidence on Mr Jaye’s condition since 1997 should have been sought from other sources (such as his GP, optician and or treating specialist). It is not apparent that this was done. 

26. It is not clear that the jobs identified that Mr Jayes could undertake were roles that had become accessible to Mr Jayes since the 1997 review, either by changes in his medical condition or changes in the roles themselves.

27. I therefore find that both reviews were not conducted properly and should be quashed and that NPA’s decision to reduce Mr Jayes’ award amounts to maladministration.

28. It was open to NPA (under regulation 32), with Mr Jayes’ agreement, to refer his case back to the PMAB. It is not clear why NPA agreed to refer Mr Jayes’ case back to a SMP in 2011. Understandably the SMP refused to review the 2007 decision as an appeal had been considered and turned down by the PMAB.

29. Nevertheless, by my quashing both reviews, it now enables NPA and Mr Jayes to refer his case to an SMP on the basis previously agreed. It also follows that NPA should reinstate Mr Jayes’ original award from the date it was reduced. 

30. Mr Jayes has raised concern about the use of the Hay matrix and ASHE for any assessment of his injury award. However, as long as NPA comply with the Regulations and properly address Mr Jayes’ individual circumstances it is for them to decide how they do that. 

31. Undoubtedly this whole matter has caused Mr Jayes considerable distress and inconvenience and I make a suitable award for this below.
Directions   

32. Within 21 days of the date of this determination, NPA shall refer Mr Jayes’ case to an SMP (who has not been previously involved with this case) to conduct a current review of his injury award in accordance with the Scheme’s Regulations.  

33. In the interim, within 10 days of the date of this determination, NPA shall restore Mr Jayes’ Band 3 injury award (from the date it was reduced in 2007) and pay him the backdated instalments plus simple interest at the rate for the time being declared by the reference banks (from the due date to the date of payment of each backdated instalment). 

34. Also within the 10 days period NPA shall pay Mr Jayes £1,200 for distress and inconvenience caused.

JANE IRVINE

Deputy Pensions Ombudsman

26 March 2013
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