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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Dr Martin Baker

	Scheme
	BT Pension Scheme (BTPS)

	Respondents
	BT Pension Scheme Trustees Limited


Subject
Dr Baker’s complaint which is against the Trustee is in relation to:

1. The deduction made from his lump sum retirement benefit.

2. The basis of indexation that should be applied to his pension.

3. The pension resulting after 1 and 2 above.

4. Sundry benefits.

5. The commutation factor being applied under BTPS.

6. Failure to increase his pension between April and August 2010.

7. Failure to correct the position of the lump sum benefit at August 2010 when the pension increase at April 2011 was applied.

8. The net addition he received in April 2011, which he feels should not be subject to tax.

9. The compensation for the loss of increase in pension that should have been applied for the period August 2010 to March 2011.

10. Failure to issue a revised statement of the percentage of lifetime allowance of pension used.

11. The lack of explanation given at the time for the purpose of calculation of the net addition in 8 above.

12. The loss of benefits due to the change in conditions under BTPS.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint that the deduction made from Dr Baker’s lump sum is incorrect should be upheld against the Trustee because the initial calculation was incorrect and it failed to recognise this when the matter was first raised. The other parts of Dr Baker’s complaint cannot be upheld because I have found no maladministration on the part of the Trustee.   
DETAILED DETERMINATION

Material Facts

1. Dr Baker joined the Post Office on 6 August 1968 and left service on 23 October 1978. He was a member of Section B of the Post Office Staff Superannuation Scheme (POSSS).

2. British Telecom was formed in 1980 and became independent from the Post Office in 1981. The British Telecommunication Staff Superannuation Scheme (BTSSS) was established in March 1983. On 1 April 1983 a proportionate part of the assets and liabilities of POSSS was transferred to BTSSS, including Dr Baker’s benefits.

3. In 1993 it was decided that a separate pension scheme called the BT New Pension Scheme should be merged into BTSSS and in order to reflect the merger and the scheme was renamed BTPS.

4. According to the Explanatory Booklet for POSSS dated 1974 (the 1974 Explanatory Booklet), the provisions are:

A pension to the member accruing at the rate of 1/80ths of pensionable salary for each year of reckonable service up to a maximum of 40 years at normal retiring age or 45 years at age 65 or later

A tax-free lump sum of 3/80ths of pensionable salary for each year of reckonable service up to a maximum of 40 years at normal retiring age or 45 years at age 65 or later, subject to the deduction of any outstanding contributions for family benefits

On death after retirement the benefit payable are: 

· a widows pension of one-half of the member’s pension; plus 

· a pension of one-quarter the member’s pension for one child and one-half for two or more children; plus

· if the member dies with five years of retirement, a lump sum of the balance of the outstanding five years based on the annual rate of the pension at the date of death.

A member who is medically fit may surrender up to one-third of his/her pension to provide a pension calculated according to special tables. The member may alternative be able to provide a pension for a dependant other than his/her spouse. This option to surrender part pension must be made within six months before the member’s pension becomes payable, or in the case of a pensioner who marries before age 70, within three months after marriage.     

5. HM Revenue and Customs (HMRC) leaflet RPSM12303030 states that the scheme administrator must provide the member with a statement showing the percentage of the standard lifetime allowance expended by benefit crystallisation events.  

6. The deduction to Dr Baker’s lump sum benefit was initially calculated in February 1979 (the 1979 Calculation). The deduction was in respect of the unpaid contributions to provide pensions for spouses, children and dependants for pensionable service before 1 December 1971. This calculation was based on a pensionable pay of £6,537.82 which produced a lump sum of £2117.86, from which deductions of £155.16 and £9.53 were made for half rate family benefit and WC/DPS contributions, respectively. The resulting lump sum figure was £1,953.17.

7. The deduction to the lump sum was recalculated in March 1981 (the 1981 Calculation), but this time it was based on a pensionable pay of £6,592.28 which produced a lump sum of £2,135.50. The deduction in respect of the half rate family benefit had changed to £254.44, but the WC/DPS contributions of £9.53 remained unchanged. The resulting a lump sum was £1,871.53.

8. On 24 May 2010 BTPS sent Dr Baker a notice of the start of payment of his benefits due as from 22 August 2010 (his 60th birthday) and offered him a number of options in the way his benefits could be taken, i.e. pension and lump sum. There was an exchange of communication between Dr Baker and Accenture, the administrators to BTPS. In an email of 25 June 2010 to Accenture, Dr Baker states:

“Synopsis

1. that the deductions for outstanding contributions being made now do not reflect those documented at the time of resignation when they were frozen

2. that the benefits being offered now are of less value than had the terms of the Pension not been changed without agreement since my resignation

3. that the indexation from the date of my resignation does not comply with the terms established and frozen at the time of my resignation

4. that the detail of the computation of the alternative options has not been disclosed so that I determine if there has been any further unwarranted loss of value in the options, noting that I am only considering option 2

Background facts

…

4. 
On 23 Feb 1979, POSSS confirmed that the lump sum for my pension would be subject to £155.16 deduction in respect of Family Benefit and £9.53 in respect of Widow’s, Children’s and Dependant’s benefit

5.
A pay review occurred after my resignation and it was backdated to within my period of service, back pay was paid around June 1979 – my pensionable pay was adjusted to 6592.28 (as later confirmed in a letter dated 19 Dec 1991 from BTSSS)

6
The terms of the pension were frozen according (to) the terms of the POSSS which are summarised in a 12 page explanatory booklet issued at that time

7.
In circa 1981 the pension was transferred to the BTSSS under condition that the terms and conditions would be equal or better than that of the frozen POSSS 

8.
In January 1993 the pension was transferred from BTSSS to BTPS at which point benefits were asserted to be equal or improved

9.
the pension and lump sum are subject to index linking according (to) the cost of living (which has been interpreted as RPI) as computed at the date the pension was frozen

10.
there is no statement that I can find that indicates that the deductions to the lump sum are also to be index linked 

11.
during the period awaiting retirement the government has introduced various new versions of computation of the RPI and at one stage renamed the original RPI as the Headline Inflation – this was done to reduce the numerical value of the RPI changes

12.
During the time awaiting retirement it has been legal for BT to vary the pension calculation for Pensions is [sic] payment according to the Pensions Increases Act 1971 and Section 59/59A of the Social Security Pensions Act 1975. My pension was not a Pension in payment during that period.

Consequences

1.
I have a pension rights and terms starting 23 October 1978 under POSSS

2.
because of the guarantee given during transfer, I have the right to opt for the better of the terms of the POSSS and at any time those of the BTSSS from 1981

3.
because of the guarantee given during transfer, I have the right to opt for the better of the terms from [2] above and at any time those of the BTPS from 1981 to date

The grievances are as follows

…

3.
my lump sum deductions
1.
the deductions from my lump sum are 155.16 + 9.53 = £164.69 whereas BTPS computation claims a deduction of £263.97

2.
I can find no evidence that there is any provision for the deduction from the lump sum to be indexed linked, and if this were to have been so then this should have been disclosed when I had the option to pay the amount when I resigned

4.
Indexation

1. having been frozen, the computation of the indexation cannot be varied

pensions in payment legislation and practice (although it will be in order to do so once it becomes payable from 22 August 2010

2.
the formula being used by BT and the Government indicates a lower level of inflation than the formula frozen into my pension and further guaranteed at each transfer of the Pension Fund Manager

3.
I do not have the computation to hand of the index as would be calculated today using the formula that was in place when the pension was frozen

4.
A harmonised RPI index is published…This harmonisation uses a common formula throughout and does not necessarily represent the computation of the index at all the dates using the formula as it was in 1978

5. Under the harmonised index, the adjusted RPI on 23 Oct 1978 was 50.98 and for May 2010 was 233.6 giving an inflation factor of 4.582.

6.
The harmonised figure is significantly in excess of the figure of 4.4986 used by BTPS.

5. resultant pension 

1. applying the above we have


i. a pension of 842.13 * 4.582 = £3788.41 compared with BTPS forecast of £3,202.24 per annum 


ii. a lump sum of 3788.41 * 3 – 164.69 = £11200.54 compared with BTPS forecast of £8,419.26

6.
sundry terms
1. various terms of the original pension and changes during the course of time appear to have been omitted, or at least that is (the) way it appears subject to the documentation that I have been sent to date – it may be that the provision of further documentation may address this


i. there is no indication of Family Benefit still being provided


ii. there is no indication of the Childrens’ and Dependants Element being provided 


iii. ability to surrender (part of) pension to another (in addition to widows pension) after start payment


iv. ability to purchase added years at any time until retirement regardless of employment status 


v. 5 year guarantee of minimum amount of pension paid on death after start of pension payment”

9. As Accenture could not resolve the matter, Dr Baker took his complaint to the Trustee and on the 3 September 2010 his complaint was dealt with under stage one of BTPS’s internal dispute resolution procedures (IDRP) under the headings of: pensionable salary; full lump sum; lump sum deductions; indexation; resultant pension; and sundry benefits. With regard to the deduction to the lump sum, the Trustee explained the calculation and stated that it had accepted the figures from POSSS and had no reason to dispute them. On the matter concerning the indexation the Trustee explained:

“You say in your email several times that things were “frozen” but that is not the case. Your benefits and options were calculated after you left employment but that is just a starting point and they are not frozen. The benefits are revalued by the same rate. The terms under which your benefits are paid are also not completely frozen. I agree we would not be able to reduce your benefits but on the other hand deferred pensioners could potentially benefit from some improvements made to the pension scheme later in terms of benefits provided or the options made available at retirement. 

…

As Accenture have explained to you, pensions like yours that are payable from Section A/B of BTPS are increased in payment in line with legislation (going back to the Pension Increase Act 1971) as if they were payable from the Principal Civil Service Pension Scheme (PCSPS). This is what provides the link to BTPS pensions increasing in line with the Retail Prices Index (RPI). It is now sometimes referred to as the “headline RPI rate”. The same increases apply to pensions and lump sums that are deferred for payment later. This was the case in POSSS when you left the employment of the Post office and so BTPS is only continuing to do what POSSS  would have done.

…For BTPS, Accenture compound up these rates every year to determine what the revaluation should be applied to deferred benefits, depending on when the entitlement arose. The latter date is referred to by POSSS and BTPS as the “date deemed to begin”. The actual figure depends on which month in the year you left employment i.e. they depend on the number of years and months since the member left. In your case the relevant multiplier is 4.486, which is for benefits coming into payment after 1 April 2010 where the date deemed to begin is between 28 September 1978 and 27 October 1978.

You have referred to RPI figures on the wolfbane.com website. While I do not accept that they can be used to determine the revaluation of your benefits I have looked at that website to consider why you might believe a higher multiplier factor should apply. You have quoted figures for the index of 50.98 on 23 October 1978 and 233.6 for May 2010, from which you calculate a multiplier factor of 4.582. I agree your maths, however you have incorrectly quoted one of the figures from the website. It actually shows 223.6 for May 2010, therefore even if we accepted this method it only gives a multiplier of 223.6/50.98=4.386. This is less than the multiplier of 4.4986 we are using and I presume you do not wish us to use it.

…

In correspondence you have queried how we could advise you of your benefits in June this year when the RPI up to your 60th birthday in August is not known. I can confirm that the revaluation Accenture have done only goes up to April 2010, and they will later adjust your benefits so you get the benefit of revaluation up to August. An additional lump sum will be paid to you if necessary.”      

10. Dr Baker sent the Trustee an email on 8 September 2010 agreeing with its explanation on pensionable salary and full lump sum, but disagreeing with it on the other points. He said that he expected to be paid the amount of indexation that was due at his retirement date. He did not see anything in the rules that allowed the Trustee to withhold the indexation from April to August. He pointed to the Pensions (Increases) Act 1971 (the 1971 Act) and stated that this act refers to pensions which are currently being paid and does not cover a pension being indexed before it is crystallised. He agreed that the widow’s and children’s pensions are preserved but was unclear about whether he was still being offered: (a) a lump sum payment upon death within five years of retirement; and (b) the option to surrender part of his pension in favour of another up to age 70.

11. The Trustee responded to Dr Baker on 29 November 2010 stating that:

Deferred pensions are re-valued in April each year and when they come into payment the practice of BTPS is to take the re-valued amounts at the preceding April so that they can be paid. In April 2011 when they implement the relevant increase declared by the government, his pension increase will take into account of the year that has elapsed since April 2010. In April 2011 they will pay him the additional amount in respect of the revaluation of his tax free cash lump sum due from April 2010 to August 2010. 

The BTPS Section B rules (the Rules) provide for pensions in payment to be increased in accordance with the 1971 Act and Sections 59 and 59A of the Social Security Pensions Act 1975, as if the pension was payable under the Principal Civil Service Pension Scheme (PCSPS). The Rules also provide that deferred pensions and lump sums are re-valued up to the time they are paid in accordance with the same legislation as though they were payable under PCSPS. 

It was confirmed that if he died within five years of retirement, the remaining instalments of his pension would still be paid up to the end of the five year period. 

If it was satisfied that a member is medically fit, that member may surrender up to a third of his pension to provide additional pension to a spouse, civil partner or adult dependant payable when the member dies. In addition, a member who marries or enters into a civil partnership after his pension starts may exercise the option of surrendering pension (for an additional pension for a spouse or a civil partner), within three months of marrying or entering into a civil partnership, provided that the Trustee is satisfied that the member is medically fit. 

The commutation factor of 17 did not have a hidden charge and that the factor is fair, having been agreed with the advice of the actuary to BTPS. 

12. As Dr Baker’s complaint could not be resolved by the Trustee, he brought his complaint to me.           

13. Following correspondence with my office, 23 January 2013 the Trustee’s solicitor, Hogan Lovells, sent a letter with an appendix showing the percentage increase under the relevant Order, the multiplier percentage to Dr Baker’s pension and the re-valued from 1978 to 2010.  The salient points of the appendix attached to that letter is in Appendix I. 

14. On 23 April 2013 Hogan Lovells on behalf of the Trustee confirmed that the 1981 Calculation of the deduction from his lump sum was incorrect. The Trustee has agreed to pay Dr Baker the difference between the lump sum he received at retirement and the lump sum he would have received had the smaller deduction of £155.16 been made for half rate family benefit. The Trustee will also apply revaluation on the extra lump sum in accordance with the rules of BTPS in respect of the period between his date of leaving pensionable service and 22 August 2010, his retirement date, plus interest. Hogan Lovells explained that both the 1979 and 1981 Calculations were prepared by the administrators of POSSS. Therefore to the extent that there was an error in the 1981 Calculation, it was accepted that this could potentially be held to be maladministration by the administrators of POSSS, but not by the Trustee or the administrator of BTPS. 

15. In an exchange of emails between my office and Dr Baker on 2 and 3 April 2013 he:

Agreed that the correct rates of pension increase were applied to his pension until April 2010 and also the correct rates were applied from April 2011 onward.

Agreed that the reason why no pension increase was applied to his pension between April and August 2010 was because the RPI for that period was negative.

Agreed that his benefits were calculated under the Rules. However, he does not agree that it has been demonstrated that the terms of POSSS as they were at the time his pension was paid up match the terms under the Rules as they are now. He says that no legal basis has been demonstrated that entitles his rights obtained then to be discarded without agreement between the parties and that agreement has not been obtained.

Only agrees that the commutation factor put forward match the calculated figure of 17. However, his argument is that by using a factor of 17 the Trustee has built in an element of profit to BTPS and that by making a profit on the transaction they are selling a financial product for profit and this is maladministration.    

16. Dr Baker has provided a copy of the supplement to the Post Office Gazette of 20 August 1975 (PO Gazette 1975). He makes reference to PO staff leaflets on pensions in February 1973, the supplement to PO Gazette dated 9 July 1975 and personalised letters for option to pay or defer liability dated February 1974, but has been unable to provide copies of these documents. A summary of the improvements to POSSS as set out in PO Gazette 1975 is in Appendix II.         
Summary of Dr Baker's position  
17. He accepts the way BTPS operates and has no issues with this. However, it has not been demonstrated that the way BTPS operates is relevant to his case and that if indeed it has been then this is substantive proof of his complaint. He also has no issue with the way his pension has been handled as from April 2011 other than the starting figures in use. 

18. The appendix enclosed with Hogan Lovells’ letter of 23 January 2013 does not indicate what the date of the index the annual adjustment is computed against; what date the pension increase was applied to the pension; or which index (RPI or CPI) applied to each computation. Therefore he cannot understand these figures or see why there should have been no indexation for the year 2010 at all. He had previously challenged the basis of the use of CPI rather than RPI. No evidence has been provided to contradict the position he had put forward. He says that the Trustee has said that there was no statutory right to indexation on his pension and therefore declared that the legislation did not apply. However the Trustee has said it deemed that the legislation applies, which means that it decided to cease the terms that pre-existed in favour of the less generous legislation. Consequently, the subsequent change to the legislation in relation to the definition of RPI is not relevant. However, irrespective of this he is willing to accept that his pension increases until April 2010 are calculated correctly and also the correct rates of increased have been applied from April 2011.

19. He is at a loss to determine how the figure of £9.53 for the WC/DPS contribution which was deducted from his lump sum was calculated. He accepts that he did not dispute this but feels that it would be useful to understand how this alleged arrears could have existed in 1978, so many years after separate deductions were ceased.

20. The Trustee failed to issue a revised statement of percentage of lifetime allowance of pension used. He needed this statement to track the percentage of lifetime allowance used on crystallisation. Without the correct statement, any assessment he may make would knowingly not be truthful. He could therefore be liable in law and may incur legal costs in defending the use of a statement he knew to be incorrect. 

21. No explanation of the purpose or calculation of the net addition was ever given at the time.

22. The Trustee’s knowledge and understanding of the situation that existed prior to BTPS being established is demonstrably deficient. This is illustrated by the Trustee providing, as purported evidence of his original statement, the document describing PCSPS which has no relevance or bearing for the following reasons:

It was written 34 years after the date of his pension being preserved.

At the time he left service, BTPS was not the pension scheme under which he had an entitlement.

While in service he elected to transfer to Section B of POSSS which has substantially improved conditions compared with PCSPS. A summary of these improvements are set out in PO staff leaflet on pensions dated February 1973, supplements to the PO Gazette dated 9 July 1975 and 20 August 1975, and personalised letters for option to pay or defer liability issued February 1974.

It is clear that the Trustee has based his initial conditions on a presumption of the less advantageous PCSPS.

The use of the commutation factor of 17 clearly generates an actuarial profit to BT in comparison with the norms used by other parties and by the government itself for a male of age 60 in normal health.

23. He based his expectation of pension provision as set out in the 1974 Explanatory Booklet.     

24. With regard to the commutation factor, he originally perceived that the problem was that the factor was too small. The factor contained an undisclosed and substantial element of profit on an actuarial basis. So the position is that if there had been full disclosure of the allocation of the remainder of the true and fair commutation factor, then there would have been no maladministration. Instead the true position was hidden (and the Trustee refused to disclose this detail at the time citing Intellectual Property Rights secrecy) and has not since been denied. Consequently, maladministration has occurred.

25. There is no suggestion in any of the paperwork that the actuary to BTPS has suggested that the commutation rate was fair and reasonable to the retiree. The actuary will, as is usual, take a brief from the Trustee and determines that a commutation factor appropriately. He never questioned that the actuary did his/her job properly, although he did ask as to how the factor is calculated. The Trustee asserts that the factor is fair and reasonable, based on its brief to the actuary but it has never revealed its brief to the actuary and asserted that this brief was fair and reasonable to the retiree, which it clearly is not because even the Government uses a higher rate.  

26. The factor of 17 is commonly used in the reverse direction to convert cash into pension that is not index linked. Conversion in the other direction would result in a change of factor representing the difference between direction of transfer and the difference related into cost of living indexing. A true and cost neutral factor for BTPS would be between 25 and 28. Proof of this can be obtained by inspecting the actuarial assessment of BTPS’s liabilities so as to determine the level of reduced liability arising from the transactions of this type.

27. By applying a commutation factor of 17, it is clear that the Trustee anticipates a financial actuarial gain. As there is an element of actuarial profit this is a sale under the  Financial Services Act and therefore subject to mis-selling laws.        

Summary of the Trustee’s position  
28. As Dr Baker left pensionable service before 1 January 1986, he has no statutory right to revaluation. His benefits have therefore been re-valued in accordance with the applicable rule under the Rules. The applicable rule states:

“Any pension payable under the Section B Rules shall be increased from time to time in accordance with the Pensions (Increase) Act 1971 and the Social Security Pensions Act 1975, Section 59 and 59A or any statutory modification or re-enactment thereof, as if the pension were payable under the Principal Civil Service Pension Scheme 1974 and any amendment or replacement thereof.”

29. There is no separate revaluation rule and this rule is therefore deemed to apply both to increases to pensions in payment and to revaluation of pensions in deferment. Dr Baker’s benefits have therefore been re-valued in accordance with the Pensions (Increase) Review Orders (the “Orders”), which are made under sections 59 and 59A of the Social Security Pensions Act 1975 (which are themselves incorporated into the Pensions (Increase) Act 1971). The percentage increase in the Orders is currently based on the increase in CPI measured over the period from 1 October to 30 September preceding the publication of the Order; for Orders published in all tax years before 6 April 2011, however, the percentage increase was based on RPI. 

30. The Orders are published for April each year and set out the rate by which a pension is to be increased for the preceding year. The Orders are therefore backward looking rather than forward looking. This means that, when a member retires, his pension can only be re-valued at that time up to the preceding April, as the rate of increase for the tax year in which he retires is not yet available.    
31. When Dr Baker retired his pension was re-valued in respect of the period between 23 October 1978 and April 2010 using the Orders available at that time (as set out in Appendix I). It was not possible to revalue Dr Baker’s pension to August 2010 at the time of his retirement as the relevant Order (i.e. 2011 Order) had not yet been published. The last Order available at the time he retired was the 2009 Order. There was no 2010 Order as the RPI was negative (-1.4% - which was for the period October 2008 to September 2009) and so the relevant revaluation and indexation applied to pensions was 0%.

32. In April 2011, Dr Baker received a whole year’s increase to his pension of 3.1% in accordance with the 2011 Order. This percentage increase was applied for the whole 12 month period between April 2010 and April 2011. As the percentage increase for revaluation and pension increases under the Rules are both by reference to the Orders, they are identical. This 3.1% increase therefore comprised two parts – it reflected the revaluation increase of 3.1% for the five months from the beginning of April 2010 to August 2010, as well as the increase to Dr Baker’s pension in payment for the seven months from the end of August 2010 to the beginning of April 2011. Dr Baker’s pension was therefore increased as follows in April 2011:

Pension on retirement as at August 2010:        £2,655.94 per annum

Pension as at April 2011:     £2,655.94 x ((5+7)/12) x 1.031 = £2,738.27 per annum 

33. Dr Baker’s 3/80ths lump sum payable under the Rules before commutation of pension (the Standard Lump Sum) has been re-valued in accordance with the Orders in respect of the whole period between the date he left employment on 23 October 1978 and the date of his retirement on 22 August 2010, including revaluation between April and August 2010. For the reasons set out in relation to the revaluation of his pension, at the time he retired his Standard Lump Sum could only be re-valued to April 2010, as the 2011 Order was not yet available. 

34. In April 2011, he was given a revaluation increase to his Standard Lump Sum for the five months in respect of the period from the beginning of April 2010 to the end of August 2010. The 2011 Order requires an annual increase of 3.1% to be applied, which is pro-rated for the number of complete months between the date of retirement and the preceding April. The revaluation increase paid to him for the five months of revaluation at an annual rate of 3.1% on his Standard Lump Sum of £8,419.26 was therefore £109.45.

35. On retirement, Dr Baker elected to commute his pension to take a higher pension commencement lump sum. Nevertheless, he is only entitled under the Rules to an increase on his Standard Lump Sum and not on the full lump sum he received following commutation.

36. The revaluation increase to Dr Baker’s lump sum was paid to him gross. Although his revaluation increase for his Standard Lump Sum was paid at the same time as his pension instalment for April 2011 (including his pension increase), no tax was deducted in relation to the increase for the Standard Lump Sum; the revaluation increase for the Standard Lump Sum is not subject to tax as it is part of the tax free pension commencement lump sum. If he paid tax on the revaluation increase to his Standard Lump Sum by declaring it as taxable income in his 2011/12 tax return, he should raise this with HMRC and seek to reclaim the tax he has paid on it.

37. Dr Baker has claimed that no explanation of the purpose or calculation of the revaluation increase (which he called the “net addition”) was ever given. Although the Trustee did not provide the exact calculation to Dr Baker, as he had not requested it, he was told on multiple occasions that he would receive an increase to his pension and Standard Lump Sum in April 2011 to reflect revaluation in respect of the period between April and August 2010. 

38. As Dr Baker received the revaluation increase in April 2011 correctly calculated in accordance with the Rules and was notified in advance that this was how he would receive payment for revaluation for the period between April and August 2010, the Trustee believes that no interest is due for the payment of the revaluation increase. The Trustee could not have provided the revaluation increase before April 2011 as the 2011 Order was not available when he retired in August 2010. In addition, he has no entitlement to interest on the revaluation increase for his Standard Lump Sum under the Rules.

39. Dr Baker suggests that POSSS provided a number of benefits that are no longer present or of the same actuarial value under BTPS. Given that the Rules mirror those in Section B of POSSS, it does not understand this part of the complaint. The benefits he referred to (widows’, childrens’ and dependants’ benefits, the family element, the lump sum on death within five years of retirement and the option to surrender part of the pension in favour of a spouse or dependant) are all still provided under the Rules.  

40. BTPS uses a commutation factor of 17 when commuting pension for an extra lump sum on retirement. As is common in pension schemes, the Rules provide that the factor is determined by the Trustee after consultation with BT and certified as reasonable by the actuary to BTPS.   

41. The factor of 17 compares favourably with the commutation factor of 12 generally used in public sector pensions. For example, the Classic Section of the PCSPS, which the benefits in BTPS are intended to mirror, offers a commutation factor of 12. 

42. Accenture has been unable to locate a copy of a further statement that was sent to Dr Baker in April 2011, setting out the percentage of lifetime allowance used following the revision of his pension to take account of revaluation between April and August 2010.               
Conclusions
The deduction made from Dr Baker’s lump sum retirement benefit
43. The Trustee accepts that an error was made in the 1981 Calculation of Dr Baker’s lump sum benefit, but states that the error was made by the administrator of POSSS and not its fault. While I agree that the administrator of POSSS had calculated the lump sum figure in 1981, Dr Baker had first questioned the calculation of the deductions from the lump sum in 2010. The Trustee reviewed the 1981 Calculation under stages one and two of IDRP and while stating that the calculations were carried out by the administrators of POSSS, it said that it had no reason to dispute them. It was only when my office pointed out that the figures may be incorrectly calculated that the Trustee agree that there was an error.

44. Therefore the Trustee had an opportunity to correct the original error, but failed to do so. This clearly constitutes maladministration. The Trustee has now accepted that there was an error and has agreed to pay Dr Baker the difference between the lump sum he has received and the amount he should have received, re-valued between the date he left service and 22 August 2010 plus interest. I therefore uphold this part of the complaint against the Trustee. 

The basis of indexation that should be applied to Dr Baker’s pension
45. Dr Baker has accepted that his pension increases until April 2010 were calculated correctly and also that the correct rates of increases have been applied from April 2011. However, he says that he challenges the basis of the use of CPI rather than RPI and claims that no evidence has been provided to contradict the position he had put forward.

46. The Trustee has explained to Dr Baker, under stage one of IDRP, that pension increases under BTPS are in line with legislation that links the rate payable as if they were paid from PCSPS. In the past this rate used to be in line with RPI but is now in line with CPI. I do not agree with Dr Baker’s argument that the change from RPI to CPI under the Order is not relevant. The Trustee stated that at the time Dr Baker left service there was no statutory requirement for pension schemes to provide increases to pension while in deferment. His pension was re-valued in accordance with the Rules which provides for increases to be awarded in line with the Orders and as if the pension was payable under the Principal Civil Service Pension Scheme 1974. The percentage increase in the Orders is currently based on the increase in CPI. I am unable to find there has been any maladministration on the part of the Trustee on this part of the complaint and therefore do not uphold it.

The pension resulting after the deduction made from the lump sum and application of indexation  
47. Dr Baker accepts that his pension is calculated in accordance with the Rules. He also accepts that his pension increases until April 2010 and from April 2011 are calculated correctly. The Trustee has also demonstrated that his pension was re-valued for the period between April and August 2010. 

48. I cannot see what effect the change in the deduction from the lump sum would have on Dr Baker’s pension. Consequently, I am unable to find any maladministration by the Trustee and do not uphold this part of the complaint.

Sundry benefits  

49. It has been confirmed to Dr Baker that if he dies within five years of retirement the remaining instalments of his pension would be paid up to the end of the five year period. He was also informed that provided the Trustee is satisfied that he is medically fit, he may surrender up to a third of his pension to provide additional pension to a spouse, civil partner or adult dependent when he dies; and should he marry or enter into a civil partnership after his pension starts he may exercise the option of surrendering pension, within three months of marrying or entering into a civil partnership, provided the Trustee is satisfied that he is medically fit.    

50. Dr Baker has said that he based his expectation of pension provision on the 1974 Booklet. I can see nothing to suggest that he is not receiving benefits in accordance with the provisions set out in the 1974 Explanatory Booklet. Therefore, I cannot see that there has been any maladministration on the part of the Trustee and do not uphold this part of his complaint.

Commutation factor being applied under BTPS

51. Dr Baker claims that the factor of 17 used by BTPS is not fair and reasonable. He says that the Government use a higher rate than BTPS and a true and neutral factor would be between 25 and 28. He infers that because the factor is lower than it should be, it contains an undisclosed and substantial element of profit on an actuarial basis.

52. The Trustee says that the factor being used was agreed after consultation with BT and certified as reasonable by the actuary to BTPS in accordance with the Rules. 
53. Dr Baker claims that because there is an element of actuarial profit then the commutation of a pension for a lump sum under BTPS is a sale under the Financial Services Act and therefore subject to the mis-selling laws. Complaints under the Financial Services Act are not matters I can consider. There will always be gains and losses under a pension scheme and these could be the result of a number of different factors. Whether or not the application of a particular factor will result in a gain to the scheme is not a matter for me to decide. What I can consider is whether the factor used is reasonable and fair. It would not be unreasonable for the trustees of a pension scheme to use factors that are approved by an adviser. The actuary to BTPS had certified the commutation factor of 17 as reasonable.     

54. Apart from his claims, I can see no evidence to support Dr Baker’s assertion that the factor used by the Trustee is unreasonable. The test for unreasonableness is a high one and I have seen nothing to support a conclusion that no reasonable body of trustees would not have used this factor. I therefore do not uphold this part of his complaint. 

Failure to increase his pension between April and August 2010

55. Dr Baker has accepted that the reason why there was no increase to his pension in this period was because the RPI was negative. I therefore do not uphold this part of his complaint.

Failure to correct the position of the lump sum benefit at August 2010 when the pension increase at April 2011 was applied

56. The Trustee has demonstrated that this has been corrected. Therefore, I do not uphold this part of Dr Baker’s complaint.

The net addition he received in April 2011 should not be subject to tax  

57. The Trustee says that this was paid to him as a gross lump sum and if he has paid tax on it, then he needs to resolve the matter with HMRC. I am unable to find that there has been any maladministration on the part of the Trustee and do not uphold this part of the complaint.

He should be compensated for the loss of increase in pension that should have been applied for the period August 2010 to March 2011  

58. Dr Baker did receive an increase in pension in respect of the period August 2010 and March 2011. This increase was given in April 2011 when his pension increased from £2,655.94 to £2,738.27 per annum. Therefore, as I am unable to find that there has been any maladministration and do not uphold this part of his complaint.

Failure to issue a revised statement of the percentage of lifetime allowance of pension used

59. Dr Baker says that he needed this statement so that he could track the percentage of lifetime allowance used in crystallisation. He feels that without the correct statement he could be liable in law and could incur legal costs in defending himself. While I can appreciate why he may need a correct statement, he has not shown that he has incurred any legal costs or expenses as a result of not having one.  

60. The Trustee says that Accenture are unable to locate a copy of the statement that was sent to Dr Baker in April 2011.  HMRC leaflet RPSM12303030 states that it is the responsibility of the administrator of scheme, and not the trustee, to provide this statement. Therefore, it was the responsibility of Accenture, the administrator of BTPS, to provide him with the statement. Consequently, I am unable to find that there has been any maladministration on the part of the Trustee.

Lack of explanation given at the time for the purpose of calculation of the net addition  

61. The Trustee says that although Dr Baker was not provided with the exact calculation of the revaluation increase, he was told on multiple occasions that he would receive an increase to his pension and Standard Lump Sum in April 2011, to reflect the revaluation for the period April to August 2010.  

62. In its letter of 29 November 2010 to Dr Baker, the Trustee informed him that in April 2011 the relevant increase would be implemented to take account of the year that had elapsed since April 2010. It said at that time he would also be paid the additional amount in respect of the revaluation of his tax free lump sum from April 2010 to August 2010. I cannot see what further explanation Dr Baker needed on this matter. If he was unclear as to the purpose of the calculation he could have made some enquiries. I am therefore unable to find that there has been any maladministration by the Trustee and do not uphold this part of the complaint against it. 

The loss of benefits due to the change in conditions under BTPS

63. Dr Baker says that he based his expectation of pension provision as set out in the 1974 Explanatory Booklet. He states that at the time he left service BTPS was not the pension scheme under which he had an entitlement. He points out the improvements made to POSSS which are set out in the PO staff leaflet, supplements to the PO Gazette and personalised letters he received in 1974 and 1975. 

64. Dr Baker agrees that his benefits are calculated correctly under the Rules, but does not agree that the terms of POSSS as they were at the time he left match the terms under the Rules. However he has not said exactly which benefits provided under POSSS he is not receiving under BTPS. As stated above, I can see nothing to suggest that the benefits he is not receiving benefits in accordance with the provisions as set out in the 1974 Explanatory Booklet. Consequently, I do not uphold the complaint against the Trustee in respect of this part of his complaint. 
Directions   

65. In respect of the maladministration identified in paragraph 44, I direct that within 28 days of the date of this determination the Trustee shall pay Dr Baker:

the difference between the lump sums of he has received  and the lump sum he should have received (in both cases excluding the extra lump sum from any commutation of Dr Baker’s pension), re-valued between the date he left service and his retirement date plus interest using a rate quoted by the reference banks calculated from the date of his retirement to the date payment is made; and

£250 for the distress and inconvenience he has suffered. 
66. In the event of a tax charge arising, because the late payment of the additional lump sum may be regarded as an unauthorised payment by the HMRC, any tax due will be paid by the Trustee. 
Jane Irvine 
Deputy Pensions Ombudsman

19 November 2013 
Appendix I

THE APPENDIX

INFLATIONARY INCREASES TO DR BAKER’S BENEFITS

The table below sets out the increases for public sector pensions set out in the Pensions Increase (Review) Orders (the “Orders”) for each year from 1979 to 2012.

When Dr Baker left employment on 23 October 1978, he was entitled to a deferred pension of £711.83 per annum. This was index linked as set out in the Orders up to the date on which his pension commenced on 22 August 2010 as follows:

	DR M W BAKER

INFLATIONARY INCREASES


	Date Dr Baker left pensionable service: 24 October 1978

Deferred pension at time of leaving pensionable service: £711.83

	Year
	Percentage increase under the relevant Order
	Multiplier percentage for Dr Baker’s pension
	Revalued pension

	Revaluation

	1978
	
	1
	£711.83

	1979
	16%-17.5%
	1.19
	£847.08

	1980
	16.5%
	1.165
	£986.85

	1981
	9.06%
	1.0906
	£1,076.25

	1982
	11%
	1.11
	£1,194.64

	1983
	3.7%
	1.037
	£1,238.84

	1984
	5.1%
	1.051
	£1,302.02

	1985
	7%
	1.07
	£1,393.17

	1986
	1.1%
	1.011
	£1,408.49

	1987
	2.1%
	1.021
	£1,438.07

	1988
	4.2%
	1.042
	£1,498.47

	1989
	5.9%
	1.059
	£1,586.88

	1990
	7.6%
	1.076
	£1,707.48

	1991
	10.9%
	1.109
	£1,893.60

	1992
	4.1%
	1.041
	£1,971.23

	1993
	3.6%
	1.036
	£1,2042.20

	1994
	1.8%
	1.018
	£2,124.69

	1995
	2.2%
	1.022
	£2,207.56

	1996
	3.9%
	1.039
	£2,253.92

	1997
	2.1%
	1.021
	£2,335.06

	1999
	3.2%
	1.032
	£2,409.78

	2000
	1.1%
	1.011
	£2,436.29

	2001
	3.3%
	1.033
	£2,516.68

	2002
	1.7%
	1.017
	£2,559.47

	2003
	1.7%
	1.017
	£2,602.98

	2004
	2.8%
	1.028
	£2,675.86

	2005
	3.1%
	1.031
	£2,758.81

	2006
	2.7%
	1.027
	£2,833.30

	2007
	3.6%
	1.036
	£2,935.30

	2008
	3.9%
	1.039
	£3,049.78

	2009
	5%
	1.05
	£3,202.27

	2010
	0%
	1
	£3,202.27

	Increases to pensions in payment

	Due to Dr Baker’s decision to commute pension for an additional lump sum, the pension actually paid on 22 August 2010 was £2,655.94 per annum

	2011
	3.1%
	1.031
	£2,738.27

	2012 
	5.2%
	1.052
	£2,880.66


Calculation of Dr Baker’s benefits

Dr Baker elected to convert part of his pension into Tax Free Cash (“TFC”). Therefore, his actual benefits were calculated as follows:

	Benefits before commutation

· Pre-Commutation Pension = £3,202.24 (actual calculation following rounding)

· Lump Sum = £8,419.26

· Commutation Factor (“CF”) = 17

	Pre-Test

· Is pre-commuted pension < 0.15 of Lump Sum

· £3,202.24 < 0.15 x £8,419.26

· £3,202.24 < £1,262.89 (NO)

	Maximum TFC

· Maximum TFC = (20 x (Pre-commuted pension + (Lump Sum / CF)) / (3 + (20 / CF))
· Maximum TFC = (20 x (£3,202.24 + (£8,419.26/17)) / (3 + (20/17))
· Maximum TFC = (20 x (£3,202.24 + £495.25)) / (3 + (1.176470588))
· Maximum TFC = 20 x £3,697.49 / 4.176470588
· Maximum TFC = £73,949.80 / 4.176470588
· Maximum TFC = £17,706.29

	Consequential reduction in pensions

· Pension reduction = (£17,706.29 - £8,419.26) / 17 = £546.30

· Reduced Pension = £3,202.24 - £546.30 = £2,655.94

	· Spouse’s Pension = £2,655.94 / 2 = £1,327.97


Therefore, the pension and lump sum actually paid on 22 August 2010 were £2,655.94 per annum and £17,706.29 respectively.

Dr Baker’s pension of £2,655.94 was increased by 3.1% to £2,738.27 per annum in 2011.

Dr Baker’s pension of £2,738.27 was increased by 5.2% to £2,880.66 per annum in 2012.
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