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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr David Morris

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondent 
	Wirral Metropolitan Borough Council (Wirral)


Subject

Mr Morris complains that Wirral has unreasonably refused to award him early payment of his deferred pension from the Scheme on ill-health grounds.
The Pensions Ombudsman’s determination and short reasons
The complaint should be upheld against Wirral but only to the extent that Wirral’s initial failure to provide a properly made and reasoned decision will have caused Mr Morris some distress and inconvenience.    
DETAILED DETERMINATION
Regulations

1. Relevant to this complaint are the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2007 Regulations).
2. Regulation 31 of the 2007 Regulations deals with ill-health pensions for those who have previously left service. It requires that to qualify for a pension (which is payable at the employing authority’s discretion) the member must be suffering from a condition that renders the member permanently incapable of discharging efficiently the duties of their former employment because of ill-health or infirmity of mind or body and, if so, as a result of that condition the member must have a reduced likelihood of being capable of undertaking any gainful employment before reaching normal retirement age, or for at least three years, whichever is the sooner.
3. Regulation 31 also requires that before deciding that the criteria are met, the employing authority must have a certificate from an independent registered medical practitioner (or “IRMP”) to that effect.
4. The term “IRMP” is defined in Regulation 20 of the 2007 Regulations as a practitioner registered with the General Medical Council and holding one of the specified occupational health qualifications.  

5. There are no other requirements relating to an IRMP further identifying what form their independence should take. (There are in relation to decisions about ill-health early retirement from active service, but they are not of direct relevance to this case).
Material Facts
6. Mr Morris was employed by Wirral in its social services department. Mr Morris left Wirral's employment by mutual consent on 18 June 2012, at the age of 49, with entitlement to a deferred pension under the Scheme normally payable from age 65.

7. The Scheme is administered at local level by Wirral.
8. On 17 August 2012 Mr Morris applied to Wirral for early payment of his deferred pension on ill-health grounds. 
9. Wirral say that at the relevant time, their occupational health services were provided by Capita Health and Wellbeing, in particular, a Dr Giridhar based in Birkenhead. Dr Giridhar had seen Mr Morris before he applied for early payment of his benefits.
10. On 17 August 2012 Mr Morris emailed Ms W, a “Pensions Liaison Manager” for Wirral, saying that he wanted to retire on health grounds. She emailed Dr Giridhar asking him to see Mr Morris at his clinic.

11. On 6 September Mr Morris saw Dr Giridhar. Dr Giridhar then wrote to Ms W noting that he had already been involved with Mr Morris’ case and saying that he would refer the case file to an “Independent Medical Adviser”.  He wrote an internal memorandum to a Dr Charlson of Capita Health and Wellbeing based in Birmingham.  Wirral described this as standard procedure.
12. Dr Giridhar told Dr Charlson that Mr Morris had recently been diagnosed with type 2 diabetes and had been suffering from chronic anxiety for eight years. He had been on medication over the last eight years with little benefit but had not had any cognitive behavioural therapy or counselling. Dr Giridhar enclosed Mr Morris’ occupational health file, which included occupational health reports (the most recent of which was November 2011) and two reports from Dr Reilly, Mr Morris’ clinical psychologist. Dr Reilly reported that Mr Morris was suffering from anxiety and depressive disorders for which psychological therapy was recommended. He said that 
“He could potentially make reasonable progress over the following 24 months…a phased part-time return to employment (in the short to medium term) is the most optimistic scenario. It remains unclear what kind of work he will be able to undertake in the future.”
13. On 24 September 2012 Dr Charlson made a note: 
“On balance of probability permanence of incapacity not established as scope for recovery with further tx [treatments]”.
There is no other record of the basis for his decision. 

14. He then certified on standard form LGP12d that in his opinion Mr Morris was 
“not permanently incapable of discharging efficiently the duties of his/her previous employment by reason of ill health or infirmity of mind or body”. 
15. The certificate was received by Wirral on 2 October 2012.
16. The following day Wirral wrote to Mr Morris, saying :
“With reference to your deferred pension being brought into payment due to Ill Health. Unfortunately in this instance your application has been declined.
If you feel due process has not been followed, or we have failed to give full consideration to all circumstances, you have the right to appeal against the doctor[’]s decision …”
17. Mr Morris appealed to Wirral under stage 1 of the Scheme’s internal dispute resolution procedure (IDRP) but his appeal was rejected by Wirral on 8 January 2013. Wirral’s letter included the following comments: 
“Having reviewed the reports of Dr Reilly, Chartered Clinical Psychologist, it is clear you are suffering from depression. However, what is also clear is there is no proof this depression should prevent you from working again. In fact, there is no reason to assume it is a permanent state of mind.
The report states there is obvious scope for self help such as

· Tackling your current reliance on “self-defeating coping strategies” which compound your symptoms. Cutting down on your alcohol intake is an obvious example.

· Establishing a more structured daily routine.

· Attending sessions of psychological therapy, specifically CBT [cognitive behavioural therapy].

In addition, I must draw your attention to point 9.4 of the most recent psychological report: “At some point in the future, I am of the view that he can and should be able to compete on the open labour market for part time and full time employment.” In fact, a new job would clearly help provide some much needed structure to your life and actually aid your recovery from depression.
It is my conclusion, therefore, that you have not provided any contradictory medical evidence to put the original decision in doubt. For that reason the Stage 1 IDRP determination is that the original decision stands and you do not satisfy the criteria needed for the early release of your deferred pension.”
18. Mr Morris then appealed to Merseyside Pension Fund (MPF) as the appointed body for stage 2 of IDRP, who authorised an additional medical report to be obtained from his GP. This report said that Mr Morris was suffering from chronic anxiety and depressive disorder and was also diabetic, but did not refer to his ability to work. 

19. On 5 May 2013 MPF referred the case to an independent registered medical practitioner, Dr Wilson, who worked as a consultant occupational physician for Capita Health and Wellbeing in Ormskirk, for his opinion on whether Mr Morris met the permanent incapacity test. Having examined Mr Morris and taking into account the medical evidence provided, including the published ill health retirement medical guidance from the Association of Local Authority Medical Advisers (ALAMA), Dr Wilson provided an opinion on 24 May 2013. He said: 
“In summary, formal mental state examination today did not reveal signs of severe mental illness which would have a substantial, long term, adverse effect on the memory, ability to concentrate, learn or understand. His medical history suggests he has experienced mild to moderate depression, which is stable on long term medication. Talking therapy has not been tried and his alcohol consumption remains dangerously high.” 
20. Dr Wilson also said that the ALAMA guidance mentions both depression and alcohol dependence: 
“It recommends that there is good evidence that most patients with depression respond to psychological treatments such as cognitive therapy, as well as to antidepressant medication. Early retirement due to permanent incapacity should not be indicated in a mild to moderate depression, particularly if the patient is several years from their normal retirement age. For those with alcohol dependence, an applicant for early retirement should have had at least one trial of alcohol detoxification treatment. The majority of patients manage to reduce their consumption or abstain from alcohol altogether. Early retirement would be appropriate if there is evidence of serious end-organ damage such as liver failure or organic brain damage.” 
21. Dr Wilson concluded that: 
“…based on his current level of function and medical history, I recommend that Mr Morris is not permanently incapable of discharging efficiently the duties of the relevant local government employment by reason of ill health. His alcohol consumption is a significant obstacle to normalising his mental health. If he engages and co-operates with alcohol withdrawal, then it is likely that his mental health will improve significantly, long before normal retirement age, which remains 15 years in the future. Talking therapy is the first line of treatment for depression and should be tried, as recommended by the clinical psychologist.” 
22. MPF dismissed Mr Morris’s appeal on 22 July 2013 and informed him accordingly. 
Summary of Mr Morris’s position 

23. Mr Morris has referred to the circumstances which led up to his departure from Wirral, about which he evidently feels very strongly.
24. Mr Morris says that Wirral “destroyed my life over a 10 year period. I was forced from my job in June 2012. I have tried to access my pension through ill health.” He described the injustices he suffered as “discrimination, humiliation, violation of privacy, victimisation, mental health deterioration, ill health, paranoia, suspicion of all authority”. 
Summary of Wirral’s position  
25. Wirral considers that due process was followed and there has been no breach of the 2007 Regulations. It submits that the medical evidence overwhelmingly points to Mr Morris not being permanently unfit to work, and that due consideration was given to the potential effects of untried treatments; it does not see the need for yet more medical opinions to be sought.
Conclusions

26. In order to be entitled to a pension under Regulation 31 of the 2007 Regulations, Mr Morris had to be permanently incapable of discharging efficiently the duties of his former employment because of ill-health or infirmity of mind or body and have a reduced likelihood of obtaining any gainful employment before his normal retirement age or for at least three years, whichever is the sooner. 'Permanently' is defined as until, at the earliest, his 65th birthday. 

27. Mr Morris is entitled to have his application for early payment of his deferred pension considered properly. My task is to decide whether the persons involved in reviewing Mr Morris’s application reached reasonable decisions based on a proper understanding of the 2007 Regulations in force at the date of the application. It is not my role to review the medical evidence and substitute a decision of my own. 
28. The decision as to whether Mr Morris met these requirements fell to Wirral in the first instance. Before making its decision, Wirral needed to obtain a certified opinion from an independent registered medical practitioner.  Whilst it might be rare for an authority not to agree with the independent registered medical practitioner, Wirral were not bound by the independent registered medical practitioner’s opinion; they were still required to come to a decision as to Mr Morris’ entitlement to benefit.
29. Dr Giridhar examined Mr Morris in September 2012. However, he said that because he had been involved previously in Mr Morris’s case he should refer his file to another doctor, Dr Charlson, who had not previously been involved in the case. 

30. Dr Giridhar did not need to be able to certify that he had not been previously involved in the case, as he would have had to for an ill-health retirement from active service.  However, whether intentionally or not, the practice of referring the matter to another practitioner recognised the broad requirement that the practitioner considering Mr Morris’ application should have been independent.
31. I do not think it was satisfactory, for the purpose of a perception of independence, that there should have been a direct referral from one practitioner to another within the same organisation and without Wirral being involved, when the organisation employing both was the contractual provider of occupational health services to Wirral. The employing body was, in effect, acting for Wirral. That is not to say that either of Dr Giridhar or Dr Charlson in fact would have been or were influenced by their relationship with Capita Health and Wellbeing.  
32. Dr Charlson signed the LGP12d certificate and said that in his opinion Mr Morris was not permanently incapable of discharging efficiently the duties of his previous employment by reason of ill health or infirmity of mind or body. 

33. There was then a period of only one day between Wirral receiving the certificate and notifying Mr Morris on 3 October 2012 that his application was declined. Wirral says that this response time was not evidence of it simply rubber stamping the medical evidence; it says its pension liaison manager was already very familiar with Mr Morris’ circumstances and gave her decision in a speedy manner. However, in my view the wording of Wirral’s letter of 3 October 2012 indicates clearly that Wirral did not make its own decision (as was required) following receipt of Dr Charlson’s certificate.  In particular it says “you have the right to appeal against the doctor[‘]s decision”. The letter does not say on what grounds the application was declined, or give any indication that Wirral had taken anything into account apart from following Dr Charlson’s unexplained decision automatically, making it difficult for Mr Morris to lodge an effective appeal.
34. Dr Charlson’s decision appears to have been substantially based on the existence of possible future treatments.  It is not clear that Dr Charlson had considered the probability of those treatments being effective.
35. So I consider that Wirral’s failure to make a decision, but to merely transmit Dr Charlson’s decision, which was not correctly reasoned, was maladministration.
36. However, at Stage 2 of IDRP the independent registered medical practitioner, Dr Wilson, reached the same view as Dr Charlson, that there were untried treatments. There is no complaint against MPF, but I can see that Dr Wilson gave an explanation of the likely consequences of untried treatments and that MPF reached its own conclusion on the matter. So Mr Morris has had a properly made and properly supported decision.  (In reaching that conclusion I have taken account of the fact that, again, Dr Wilson was working for Capita Health and Wellbeing.)  This time, though the commissioning body was MPF, which I consider gave a sufficient buffer so as to give confidence that the decision overall was independent.
37. Wirral’s initial failure will, however, have caused Mr Morris some distress and inconvenience, in that he did not have a properly made and reasoned decision at the start. He should receive modest compensation for that.    
Directions
38. Within 28 days of the date of this determination Wirral shall pay Mr Morris £200 in compensation for the distress and inconvenience caused.
Tony King

Pensions Ombudsman

30 May 2014
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