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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr Jeff Miller

	Scheme
	Suffolk Life SIPP 

	Respondent(s) 
	Suffolk Life Annuities Limited (Suffolk Life)


Subject

Mr Miller’s complaint against Suffolk Life is that they:

· changed the rental agreement from quarterly to monthly;

· agreed to a rent deferral of 12 months;

· made various changes (including the above) without consulting him; and

· demanded payment of their fees.

The Pensions Ombudsman’s determination and short reasons

In respect of the first three parts, the complaint against Suffolk Life can be upheld because there has been maladministration, but only to the extent of non-financial injustice suffered by Mr Miller. With regard to the last part of Mr Miller’s complaint, Suffolk Life are entitled to ask him to pay the fees due, and the complaint cannot be upheld because there is no maladministration. 
DETAILED DETERMINATION
Material Facts

1. Mr Miller set up a Self-Invested Personal Pension (SIPP) with Suffolk Life Annuities Limited (Suffolk Life) in January 2004.

2. The SIPP is established under Deed Poll, so there are no trustees. The SIPP is a contract of insurance issued by Suffolk Life. Suffolk Life Pensions Limited administer the SIPP under an administration agreement with Suffolk Life. The assets under the SIPP are legally and beneficially owned by Suffolk Life.

3. Mr Miller set up his SIPP in order to purchase a property (the Property) with four other co-investors, who also had SIPPs with Suffolk Life. A property questionnaire (the Form) was completed by Mr Miller and the four co-investors instructing Suffolk Life to acquire the property on behalf of their SIPPs. On the last page of the Form, all five investors were asked to nominate a single point of contact in respect of the Property and Mr S, who was one of the five investors, was nominated. 

4. The tenant of the Property was ProAct Financial Limited (the Tenant) and Mr S was a director of this company.

5. Suffolk Life say that where they deal with a group of investors linked to one property asset they often ask for a point of contact. This, they say, is due to the administrative difficulties in dealing with each single investor on a group property purchase, particularly where there are a large number of investors involved.

6. On 27 April 2009 Mr Miller sent Suffolk Life an email querying why the bank statement for the SIPPs did not show rent of £11,000 for the Property. Suffolk Life responded that this was because the rent was paid by monthly standing order, instead of quarterly. Suffolk Life explained that they were instructed by Mr S, since he was the “registered IFA” for the Property at the time instructions were given, to change from quarterly to monthly. They assumed that Mr S would have contacted Mr Miller about this as Mr S said that he was acting for all the investors. They stated that they had received at the beginning of April 2009 notification from Mr Miller that he wished to act as his own adviser. They asked Mr Miller if he was happy for them to send all correspondence via Mr S or for them to send correspondence to both him and Mr S, which would increase the annual management fee. (I have not seen a response to this.)
7. In October 2009 Suffolk Life agreed with Mr S a concession on the rent paid under the lease of the Property. The annual rent was reduced from £44,000 to £30,000 per annum for a period of twelve months from 29 September 2009 to 28 September 2010. (The original request was for a six month concession, but 12 months was agreed to.) The unpaid rent which accrued during the concessionary period was to be repaid at the expiry of the concession. Mr Miller was not aware of this at the time.

8. In February 2010, Suffolk Life sent Mr Miller up to date unaudited bank statements following a request by him. Mr Miller asked why the full rent on the Property had not been paid since October 2009 and why it had fallen from £3,666 to £2,500 for January and February 2010. Suffolk Life replied on 5 March telling him about the concession referred to above. They said that all correspondence concerning the concession was with Mr S who, they believed, was acting on behalf for all the other investors

9. Mr Miller responded stating that he was not made aware by Mr S of the concession and certainly did not consent to a reduction in the rent payment. He said that Mr S did not act for all the investors; specifically not for him. As the concession was made at the discretion of Suffolk Life, he expected that they would wish to reconsider the matter.

10. Mr S emailed Mr Miller regarding the correspondence with Suffolk Life. He said that the Tenant had agreed a rent deferral with Suffolk Life. He pointed out that it was a twelve month rent deferral and not a reduction and this continued to meet the mortgage repayments on the Property. He understood that Suffolk Life did not get Mr Miller’s agreement on this matter, which as a 11.5% holder in the Property should have been sought. He was unsure as to whether this presented Mr Miller with any difficulty as Mr Miller had suffered no financial loss at that time.

11. Mr Miller responded saying that he was trying to find out why he was not consulted before Suffolk Life had agreed to the matter. Similarly, he was not consulted when the payment of the rent was changed from quarterly to monthly. He said that Suffolk Life believed that Mr S was the “lead IFA” and that Mr S should have sought the agreement of the other investors. He stated that the agreement caused a “cashflow” issue with his own SIPP as his plans are based upon the full rent being paid.

12. Mr S responded apologising for creating an issue. He said that he had sought the agreement of Suffolk Life in his capacity as director of the Tenant. Suffolk Life having taken an opinion from Sellers Chartered Surveyors (Sellers) accepted a rent deferral and the change from quarterly to monthly payments.

13. Mr Miller raised a complaint with Suffolk Life and the matter was dealt with as a formal complaint. 

14. On 7 June 2010, Suffolk Life wrote to Mr Miller saying: 
They understood that up until March 2009 he was connected to the Tenant, but since then he had severed his connections with the Tenant and remained a co-investor in the Property. 
They found that in many cases where they have SIPP investors unconnected to tenants experiencing difficulties, the SIPP investors have been agreeable to support the tenant through a difficult period by way of a rent concession. The alternative is that it is likely that the tenant will default on the rental payments and, given the economic climate, it is unlikely a new tenant could be easily found for a comparable rent. In the event that the property falls vacant then the SIPP investors, as landlords, will also become liable for any business rates, once the exempt period expires. 

In order to comply with HMRC rules they are required to act in the same way as an unconnected arm’s length landlord, even though the tenant is connected to four of the five SIPP investors. 

They took independent valuation advice from Sellers who confirmed that the market rent as at 29 September 2009 was £30,000 per annum. Sellers advised that: “In this case, the concession of a reduced rent of £30,000 per annum payable for the year commencing 29th September 2009 would in our opinion be a normal commercial transaction between unrelated parties…”. In light of this they proceeded to agree to a reduction of the annual rent from £44,000 to £30,000 for the period 29 September 2009 to 28 September 2008. It was agreed that the unpaid rent which accrued during the discounted period would be treated as a deferral and would require to be repaid over a reasonable period of time to be agreed between them and the Tenant.

They accept and agree that they should have obtained his consent prior to agreeing the rent deferral. Best practice would dictate that they obtained the consent of all the SIPP investors involved before consenting to a rental deferral. The reason they did not contact him was because they were not aware that he had cut his ties with the Tenant. They believed that Mr S’s instructions were made as Tenant and also on behalf of all the other SIPP investors including him.

If they had contacted him at the time the request for a rent deferral was made, he would have withheld his consent which would have put them in a position whereby his instructions deferred from his four co-investors whose SIPPs they hold a total of 88.5% share in the Property. In the event that they do not have unanimity between investors’ instructions they must take account of the views of each investor and make a decision which is in the best interests of the syndicate as a whole. In the circumstances, taking into account his co-investors’ views, the Tenant’s financial state, the difficult economic times and the valuer’s advice, they believed that the deferral would still have been granted.   
As he has an 11.5% interest in the Property, he is entitled to 11.5% of the rental income. By agreeing a deferral of £14,000 in total his SIPP did over the course of the twelve months receive £1,601 less than if the Tenant had paid the rent in full. The current ‘shortfall’ after three quarters at the discounted sum is £1,207.50.

It does not follow that if the deferral had not been agreed that the Tenant would have paid the rent in full.
The deferral was only agreed after the Tenant had provided evidence of its financial predicament and valuation advice had been obtained. It would not be unreasonable to suggest that accepting the rent deferral has assisted in enabling the Tenant to carry on trading and resulted in the SIPPs receiving more rent than would have otherwise been the case.

They did not believe that their actions necessarily caused any loss to his SIPP and therefore could not uphold his complaint that they had impaired the cash flow and security of his investment. However, they apologised for not contacting him before agreeing the rent deferral and in acknowledgement of this error they arranged for the overdraft fees charged of £35 on 9 December 2009 and £100 on 12 April 2010, respectively, to be reversed. In addition, in the event that his account remained overdrawn when the overdraft comes up for renewal in July 2010 the £100 fee will be waived.                    

15. On 13 December 2010 Suffolk Life emailed Mr Miller informing him that his four other co-investors had been contacted regarding a request by the Tenant for the rent concession to be extended and they had confirmed their agreement. Suffolk Life asked Mr Miller to confirm that he was agreeable. They said that if there was disagreement, it would be prudent to obtain valuer’s advice as to how to proceed.                   

16. Mr Miller responded stating that he did not agree to a further rent deferral. In his opinion Suffolk Life should be asking for the full rent from 28 September 2010. He said that if Suffolk Life did not ask for the full rent, they would appear to be accepting that the rent had been reduced, and not deferred, and this supported his earlier complaint that his investment has been impaired.  
17. In an email of 14 December 2010 Suffolk Life confirmed that the Tenant was being billed for the full rental amount and they had been doing so since 29 September 2010. They said that given that all investors were not in agreement regarding the extension to the rent concession, they thought that it would be prudent to seek the advice of a valuer on whether they should extend it or look to continue to bill for the full rent and arrange for recovery of the deferred rent. They asked Mr Miller’s confirmation that he was agreeable to this.

18. Mr Miller confirmed to Suffolk Life that he agreed with the course of action they had proposed.

19. On 15 December 2010 Suffolk Life wrote to all the investors connected to the Property setting out the action they proposed to take, being to instruct a valuer to advise them on what a normal, third party, commercial landlord would be prepared to agree to in this situation.

20. On 18 May 2011 Mr Miller emailed Suffolk Life stating that he had heard nothing further from them since December 2010. He said that it had been brought to his attention that the Tenant was in discussions with an insolvency practitioner, with a view to declaring insolvency within the current month. He stated that if the Tenant became insolvent, he would pursue Suffolk Life for the losses to his pension fund as he did not agree to any of the deferral arrangements.

21. On 19 May 2011 Mr S sent Suffolk Life an email informing them that the Tenant was likely to be going into insolvency shortly and that the liquidator had said that the current lease would be void. He said that that would leave the Property with no tenant, no rent and ongoing mortgage commitments of £2,600 per month. He asked: if Suffolk Life would accept a short term “tenancy at will” to provide security of tenure for several months; if so, what would the terms and conditions be; whether all the SIPP members would have to agree to this course of action; whether the mortgage provider would be amenable to changing the terms of the mortgage to “interest only” for a period; and whether it would be for Suffolk Life or the members to negotiate. 
22. A copy of Mr S’s email was sent by Suffolk Life to Mr Miller for his comments, but he asked Suffolk Life to first respond to the questions he had asked them.
23. The Tenant went into liquidation and the debt on the SIPPs connected to the Property accrued as there was no income. 

24. The individual investors in the Property continued to be liable for the ongoing costs of their investments. Mr Miller’s SIPP together with the other SIPPs relating to the Property were overdrawn. 

25. The Property was sold. However the proceeds from the sale are not sufficient to discharge the outstanding loan. 

Summary of Mr Miller’s position  
26. Suffolk Life agreed to change the rental agreement from quarterly to monthly without consulting him.

27. His SIPP was self-supporting. That is, the rent covered the mortgage and Suffolk Life’s fees, until Suffolk Life agreed, without his knowledge or consent, to a rent deferral.  Had the rent been paid as it was contractually due then Suffolk Life would have been paid their fees and there would have been no overdraft. 
28. Suffolk Life state that the “point of contact” is an agent who is able to provide instructions. Why not call an agent, an agent? He appointed his firm as agent in April 2009, but Suffolk Life ignored this.

29. As the deferred rent has not been paid there has been a loss. The loss is growing, in part due to Suffolk Life’s fees which they continue to charge to an overdraft account.

30. Suffolk Life have continued to apply fees to his account since he brought his complaint to me, and since the Property was sold. He does not believe that it is just to expect him to pay their fees as their only administration involvement since the Property was sold has been in dealing with his complaint.

31. Suffolk Life knowingly took ‘independent advice’ from a client of the Tenant.

32. There must be records of the decision give a year’s concession instead of the six months asked for but Suffolk Life have previously said that they can find no explanation. 

33. Suffolk Life say that the deferred rent was to be paid back over the term of the lease. This is not true. They stated earlier that the deferred rent was to be paid back over a reasonable period of time to be agreed between them and the Tenant. In other words, there was no plan in place for this deferred rent to be paid back.

34. Suffolk Life state that ‘prior to the rent deferment period being agreed we did not receive correspondence from any of the investors suggesting that they did not agree with the course of action’. In 2010 they apologised for not contacting him before agreeing the rent deferral, so it is “a bit rich” for them to say now that he did not object. 

35. Suffolk Life say that at the end of the twelve month period, they immediately began invoicing the Tenant for the full rent. He has no way of knowing if this is true or not. 
36. The value of his SIPP has been wiped out and Suffolk Life are now demanding £9,000 to cover their fees.       
Summary of Suffolk Life’s position  
37. Mr Miller’s co-investor, Mr S, was nominated by all of the investors to act on their behalf. Once the contact point is established, they will correspond and take instructions from the nominated investor on all aspects of the property investment. As the nominated investor acts on behalf of all investors, it is expected that he/she will keep the other investors informed.

38. They do not agree that they have caused Mr Miller’s SIPP to have suffered a financial loss by agreeing to a rent deferral. The nominated investor requested a rent deferment as the Tenant was experiencing financial difficulties.
39. To ensure that they were acting on normal commercial terms with a connected tenant, they asked for copies of financial records to demonstrate the difficulties being experienced. They also requested an understanding of the actions being taken to reduce overheads and details of the rent deferment they would like to make.

40. Upon receipt of the Tenant’s financial information, they sought independent advice from a RICS qualified surveyor.  They instruct a third party company of the investors choosing, as long as the professional requested has the required qualifications. All instructions to third party companies are made by and on behalf of Suffolk Life. An investor’s personal relationship with a third party would not be seen as a conflict of interest. 

41. It was agreed, based on the advice from the surveyor that granting a rent deferral was in the best interest of the property investment and the group of investors as a whole. 

42. Mr Miller contacted them after the deferment period had started. At this time they assured him that the Tenant would be invoiced for the full rent when the period ended. As long as the Tenant paid the rent due, there would be no detrimental financial impact on Mr Miller’s SIPP.

43. At the end of the twelve month period they began invoicing the Tenant for the full rent. However, the Tenant continued to make payments at the reduced rate. The Tenant requested a further rent deferment period which was never agreed to and the Tenant went into liquidation shortly after.

44. The liquidation of the Tenant does not remove the individual investor’s responsibility to cover the ongoing costs of their investment. However, Mr Miller refused to make financial contributions to his SIPP. As per the terms and conditions they applied an overdraft to Mr Miller’s SIPP in order to settle his share of the costs. 

45. Mr Miller’s SIPP remains overdrawn and he holds no other assets which can be sold to settle the overdraft and outstanding fees. Therefore, they have requested funds directly from Mr Miller to reimburse them for the costs they incurred in relation to the property investment.            
Conclusions
Changes to the rental agreement
46. Suffolk Life said that they were instructed by Mr S to change the rental payment from quarterly to monthly. It was also on Mr S’s request, on behalf of the Tenant, that they agreed to the rent deferral for a period of twelve months. The reason they have given for the way they acted is that Mr S had been nominated by his co-investors as the point of contact. They assumed that Mr S had contacted Mr Miller and the other three co-investors.  
47. Mr S asked for the changes in his capacity as the Tenant, not in his capacity as the representative of the joint owners.  So it should have occurred to Suffolk Life that there was at least a potential for a conflict of interest.  But they knew specifically by April 2009 that Mr Miller did not know about the change from monthly to quarterly payments and that Mr Miller was acting for himself.

48. In fact there seems to have been some confusion with Suffolk Life’s staff as to Mr S’s role.  On more than one occasion they refer to him as being the “IFA” (independent financial adviser).  I have seen no evidence that he was Mr Miller’s IFA.  The documents merely show that he was the person with whom Suffolk Life were to correspond about the Property.  
49. In their letter of 7 June 2010 to Mr Miller, Suffolk Life accept that they should have obtained his consent prior to agreeing the rent deferral. In my view, they should have also obtained his consent to changing the rent payments from quarterly to monthly before agreeing to it. Suffolk Life’s failure to obtain his consent is maladministration.

50. I now have to consider whether Mr Miller has suffered an injustice as a consequence of Suffolk Life’s maladministration. 

51. Mr Miller says that he has suffered financial loss because the deferred rent has not been paid. I agree that had the rent been paid by the Tenant, Mr Miller’s account would not be overdrawn. But it does not follow that without the concession it would have been paid – certainly not in full.
52. It seems clear that the Tenant was having difficulty in paying the full rent. If Suffolk Life had not agreed to the rent concession it is likely that the liquidation would have taken place earlier. The concession in all probability merely delayed the inevitable.  It is as likely that the total rent paid was higher as a result of the concession as that it was lower. 
53. Also, it is likely that had Mr Miller known about the request, the other investors would have agreed to it anyway, leaving Suffolk Life needing to obtain advice and make a decision.  They would, in all probability, have agreed

54. For the reasons given above, I uphold the complaint against Suffolk Life but only to the extent of non-financial injustice in the form of distress and inconvenience that Mr Miller has suffered.

Fees
55. When the rent was reduced, and eventually the deferred rent was not paid, the mortgage and Suffolk Life’s fees reduced the value of his SIPP to a position where it became overdrawn. I am unable to find that there has been maladministration because Suffolk Life are entitled to ask for the fees due.

56. The fees have continued to be due for all of the time that the SIPP remained in place. 

57. I do not uphold this part of the complaint.
Directions   

58. I direct that within 28 days of the date of this determination, Suffolk life shall pay £150 to Mr Miller for the non-financial injustice he has suffered in not knowing about the concession until after it was agreed. 
Tony King 

Pensions Ombudsman

27 June 2014 
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