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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr Robert Hastings

	Scheme
	Prudential Pension Plan (51173769) (the Plan)

	Respondent
	Prudential Assurance Co Limited (the Prudential)


Subject

Mr Hastings’ complaint against the Prudential is that they caused a delay in processing a transfer of funds to Just Retirement Limited.

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the Prudential as the time taken to transfer Mr Hastings’ entitlement was reasonable in the circumstances.
DETAILED DETERMINATION
Material Facts

1. Mr Hastings was a member of the Imperial Tobacco Pension Fund and the Plan commenced in November 1991 with a transfer from that pension scheme. Later this transfer was considered as part of the Financial Service Authority’s (FSA) personal pension mis-selling review.
2. The Plan had a “benefit guarantee” added in March 1998 as part of the personal pension mis-selling review, which Mr Hastings accepted. Under the terms of the guarantee, at the time that Mr Hastings came to take his benefits a calculation would need to be performed to check whether he had suffered a loss and if so then the Prudential would need to match the value of the benefit that he would have been entitled to under the Imperial Tobacco Pension Fund. Notes issued with the offer said clearly that when he let the Prudential know of his intended retirement date the check would be carried out at that time.
3. Mr Hastings’ financial adviser contacted the Prudential on 13 July 2012 to request immediate retirement quotations on his behalf. The request made covered different terms such as single and joint life annuities and differing guarantee periods.  There was no reference (according to the Prudential’s file note) to taking the open market option, or to relevant forms.
4. The Prudential wrote to the financial adviser on 13 August 2012 confirming the benefit guarantee figure and saying that a retirement quote would be sent separately.

5. On 29 August 2012 the Prudential received a request from Just Retirement for an open market option via the Origo Options system. The request was rejected as providing an open market option out of the scope of the system due to the benefit guarantee.

6. Mr Hastings’ financial advisers contacted the Prudential on 5 September 2012 by telephone in relation to the rejected request. The Prudential say that they explained the reasons for the rejection and said that open market option papers were required.
7. On 6 September 2012 the Prudential received a posted request from Just Retirement, dated 4 September, regarding Mrs Hastings’ application for an annuity. The letter said that a benefit confirmation document and Just Retirement’s own open market option forms were enclosed, but it appears that they were not. The Prudential say that there was no client authority or declaration provided. They therefore issued their own open market option forms the same day.
8. The completed forms were received by the Prudential on 18 September 2012. This time the benefit confirmation document was provided along with Prudential’s completed open market option forms.
9. Mr Hastings called the Prudential on 25 September 2012 to chase the progress of the payment and to make a complaint. The following day the Prudential wrote to say his tax-free lump sum and an open market option amount to Just Retirement was being paid. The lump sum amounted to £30,982.82 and the open market option amount was £92,948.44.
10. The annuity from Just Retirement had a commencement date of 1 October 2012 and was £6,083.52 a year.

11. The Prudential responded to Mr Hastings’ complaint on 4 October 2012 and said that as the Plan had a pension review benefit guarantee specific calculations were needed and the time scale for providing these was four weeks. A request had then been received to process an open market option through an electronic system. However as the Plan had the benefit guarantee it was not possible to support the transaction through this system. The paperwork necessary to process the transfer and lump sum payments were received on 18 September 2012. The payments were then made on 26 September. This took slightly longer than the timescale that they usually worked to. In recognition of the inconvenience caused, and the calls that Mr Hastings had to make, they paid him a sum of £125 (this was made up of £100 for the distress and inconvenience caused and £25 to cover the cost of calls made).

FSA guidance

12. The FSA Pension Review Bulletin No 14 (dated May 2001) says:
“Bringing your pension review to a close
Some firms have indicated that they are now nearing completion of their pensions review. It is important that firms carefully plan the final stages of their review; this will include planning resource requirements effectively…

Firms should ensure that any guarantees issued are administered in a timely and appropriate manner

Some firms will have been authorised by the PIA to offer benefit guarantees. Firms must bear in mind their duties beyond acceptance of the guarantee and ensure redress is implemented in accordance with the guidance. Therefore, the volume of work involved in guarantee administration must be factored in to firms’ future resource plans…”
13. The FSA Pension Review Bulletin No 27 (dated August 2004) says:

“…the small number of large firms that have settled redress in the form of a guarantee currently use the pensions review assumptions in administering these guarantees. In light of our decision to keep the pensions review assumptions fixed and the fact that some guarantees may continue for over 30 years it is clearly inappropriate for the pensions review assumptions to be used for guarantees indefinitely. We will therefore continue discussions with these firms on how best to administer these guarantees in future…”

Summary of Mr Hastings’ position
14. The Prudential took one month longer to process his transfer from the Plan than a transfer from another pension plan also held with them, which was requested at the same time and was paid out on 6 September 2012. In this day and age computers can calculate the most difficult mathematical formulae “in the blink of an eye” and so four weeks is excessive. He should not be penalised for the inadequacy of Prudential’s system in coping with a pension subject to a guarantee. The delay has resulted in the loss of one month’s pension income. He asks for compensation for the amount of one month’s pension payment plus interest on the tax-free lump sum taken to be paid to him.

15. The first quotation that he requested was delayed due to the need to calculate the benefit guarantee. His second quotation was delayed for the same reason. The first quotation for the Plan had been accepted at the same time as the quotation for his other Prudential policy. So the guarantee had already been worked out and accepted by him, yet the Prudential then spent time working it out again.

16. He also questions the resulting figures from the recalculation as these were identical to those he had been given a month earlier. He doubts that the amount was actually recalculated. In the run up to retirement he had asked for several valuations of his two Prudential plans and these varied by several thousand pounds (he has provided copies of quotations of 12 March 2012, 14 June 2012 and 17 September 2012 giving fund values of £105,190.88, £117,547.77 and £114,110.83 respectively). The value of the underlying investments must have changed in that time.
17. The Prudential had suggested that he had not requested an open market option. He understands that all other major pension providers automatically provide open market option paperwork together with their quotations. The Prudential however do not do this and could have eliminated part of the delay that he experienced. A delay of 16 days could have been avoided by providing these with the quotation of 13 August 2012. (Mr Hastings also says that he is not sure that they were told he was vesting his monies with them when the request of 13 July 2012 was made – but during the course of the investigation he has been provided with a copy of the Prudential’s call notes). It was obviously a deliberate ploy by the Prudential not provide open market papers automatically. The fact that the transfer could not proceed through the Origo Options system further emphasised the importance of sending the forms automatically even more.
18. Both he and his financial advisers phoned the Prudential several times to ask why there was a delay. However staff at the Prudential lied to them and gave several different reasons for the delay. He called them in August or September 2012 but is unable to give exact dates of his calls having lost his diary where these were noted.
19. The payment of £100 that he received was not redress but compensation for the number of telephone calls and time spent chasing this matter and should not be considered as part payment.

Summary of the Prudential’s position  
20. The Plan was subject to a pension review benefit guarantee. It was necessary to close this review and add the relevant redress to Mr Hastings’ policy before the open market option could be processed. When a policy was subject to such a guarantee it inevitably meant that extra time was needed to for the loss assessment to be completed. The delay while this was completed was unfortunate, and longer than a standard open market option request, but they were obliged to complete the assessment in accordance with guidelines from their regulator. 

21. The timescale of four weeks was the maximum time that they would envisage it taking to calculate the benefits due. The calculations were complex and undertaken manually. Information had to be extracted from approximately 400 pages of client and scheme data before the calculation could be started. 
22. While the ABI Statements of Good Practice provide some indicator of response times, which they usually have due regard to, cases with a benefit guarantee may be an exception to these guidelines due to their complexity.
23. In Mr Hastings’ case the value of the guarantee had been recalculated, using current assumptions, to ensure that the value had not increased. The calculation was completed and the compensation added to the policy on 26 September 2012 with payments made the same day.
24. All of the calculations completed for Mr Hastings pension use the Financial Ombudsman Service’s assumptions which are issued annually every July, with an effective date of 1 July. When they calculate the value of any guarantee they will use as part of the calculation their current annuity rates relevant to the date they prepare the file. It was part of their standard procedure to re-run all crystallising guarantees once the paperwork has been received for vesting, open market option or transfer. This second calculation, after a relevant request has been received, is done within five working days as it merely requires a refresh of the data prepared in the original calculation. This involves getting up to date annuity factors, if these have changed, or in some cases if the re-run is after the new assumptions have been published then running the calculation against the new assumptions.
25. In Mr Hastings’ case a re-run was done and an amendment was made within the calculation to the contracted-out deduction. This actually resulted in his loss reducing by £40. As a gesture of goodwill they decided to honour the original higher loss value.

26. Mr Hastings had also made reference to a second pension contract they held, which was transferred in a shorter timescale, but that contract was not subject to a benefit guarantee.

27. The request that they received on 13 July 2012 was for quotations to be issued based on Mr Hastings vesting his pension with the Prudential. As they had not been made aware that Mr Hastings was to exercise the open market option prior to 29 August 2012 they did not have the opportunity to explain that the Origo Options system could not be used for the proceeds of the Plan.

28. The last communication that they had from the regulator was bulletin no 27. Any communication they had with the FSA since then involved the Prudential telling them that they were following a specific course of action. If the FSA did not respond their non-response was taken as acceptance. The only guidance they received was way back in the days of the review and said that all cases had to be calculated within six months of the guarantee crystallising. As a result of an FSA visit in 2004 they had confirmed that they would complete such cases in six months, but received no response. The Prudential had strived to reduce this timeframe and now quoted four weeks.
29. The Prudential have provided notes of telephone calls from mid-July onwards. A note of 7 August 2012 from Mr Hasting’s financial adviser was to chase the outstanding request of 13 July 2012. A call of 5 September 2012 from the financial adviser was to query why the electronic open market option request had been rejected. A call of 10 September 2012 was to check that an open market option quotation had been sent.
30. They had found one telephone call from Mr Hastings in the run up to him taking his benefits, which was on 25 September 2012. The notes of this call say:

“Ph called chasing payment – confirmed redress will be added asap pls can this be done as a matter of urgency I have logged a complaint as the ph has stated he feels financially disadvantaged by the delay let me know if you need anything else.”

Conclusions

31. There is no set timeframe for completing an open market transfer between pension providers. The length of time a transfer should take depends on a number of factors, such as the provider’s own turnaround times, the industry guidelines for such transactions and any particular circumstances of the individual case.

32. The complication in Mr Hastings’ case was the pension review benefit guarantee. Under the terms of the FSA’s review of personal pension sales a loss assessment needed to take place at the earlier of Mr Hastings’ death, retirement or a transfer of the policy. If that review concluded that he had lost out the value of his benefits under the Plan needed to be augmented appropriately. Mr Hastings would have been aware of this requirement, as set out in the offer of 25 March 1998 from the Prudential. Such a calculation is complex requiring the collation of a large amount of data and the Prudential took about a month to perform it and provide the initial quotations requested, which in my view is not unreasonable.

33. However the original request made to the Prudential was for taking immediate benefits with them, and not a request for an open market option. As a result it appears that with their response the Prudential did not enclose any open market option forms at that time. 
34. Mr Hastings’ adviser asked for specific annuity quotes to be provided and that was what the Prudential did. It might have been helpful if they had added the open market option forms but it was not maladministration not to do so in these circumstances, especially considering that that option was not what was raised with them. Mr Hastings also says that providing the forms as a matter of course is common practice. He perhaps is thinking of a specific arrangement that applies when policyholders are at their chosen maturity date and receive what is known as a second “wake up letter” from an insurance company.
35. There was then a delay when the electronic request for an open market option was rejected by the Prudential. And there was a further delay when the papers received by the Prudential on 6 September 2012 had no client authority or declaration provided. The Prudential wrote back immediately with a copy of the necessary forms.

36. The completed forms were received on 18 September 2012 – and at that point the Prudential had the paperwork to allow a transfer to proceed. The payment was processed on 26 September 2012. Another check for the value of the guarantee was carried out but this was done in a much quicker timescale as the Prudential only needed to check that the assumptions involved had not changed.

37. The Prudential said that the process took slightly longer than that they would normally work to and on this basis they made a compensation payment to Mr Hastings. But the failure to meet target turnaround times was not automatically maladministration. There was a need to perform the extra steps to close off Mr Hastings’ mis-selling review. The FSA requirements say that any guarantees issued should be administered in a timely and appropriate manner. From the time that their requirements were met, including the re-run of the calculation, Mr Hastings’ application was processed in six working days. In the circumstances I view this as reasonable.
38. Mr Hastings said that the second quotation under the Plan was delayed for the same reason as the first quotation. But the first quotation took a month and the second “quotation” (which appears to have actually been an open market option request rather than a request for further figures) took only six working days, including disinvesting the funds and processing the final payments.

39. Mr Hastings points to another policy with the Prudential having its open market option concluded on 6 September 2012. But there was not a similar guarantee in relation to that policy. 
40. Mr Hastings has also argued that in his view no second calculation took place. This appears to hinge on the fact that the value of the guarantee did not alter between August and September 2012, whereas his view is that the value of the Plan is unit linked and so is subject to daily fluctuation. The guarantee essentially overrides the value of the Plan if it is of greater value. Moreover the assumptions used in the benefit guarantee calculation do not vary often and according to the Prudential the reason that the figures were the same is because the value had actually fallen slightly, but they did not adjust it for that. 
41. Mr Hastings has also said that he made several phone calls to the Prudential and that they lied to him during the course of these calls as to the reasons for the delay. He has however not been able to provide my office with any evidence of this. The Prudential have provided notes of the calls in the immediate run up to Mr Hastings’ retirement and there is only one note of a call from him. In any event the key point is that the papers needed to exercise the open market option were only provided on 18 September 2012 and from that point the matter was concluded in a reasonable timescale.
42. For the reasons given I do not uphold the complaint.
Tony King
Pensions Ombudsman
17 April 2014
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