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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr P Alberry

	Scheme
	Armed Forces Pension Scheme 1975 (AFPS 75)

	Respondent(s) 
	Veterans UK


Subject

Mr Alberry disagrees that the abatement to his pension cannot be re-assessed following implementation of a pension sharing order.

The Pensions Ombudsman’s determination and short reasons

The dispute should be settled in Mr Alberry’s favour because Veterans UK have interpreted the relevant rule incorrectly.
DETAILED DETERMINATION

Material Facts

1. Mr Alberry retired from the Army and is in receipt of an Armed Forces Pension Scheme 1975 (AFPS 75) pension. He joined the Full Time Reserve Service (FTRS) on 1 December 2011. Mr Alberry’s AFPS 75 pension was abated under Part H of the Army Pensions (AFPS 75 and Attributable Benefits Scheme) (Amendment) Warrant 2010 covers abatement.

2. Rule H.4 states,

“(1)
This rule applies if a pensioner member is in reserve service.

(2)
The annual amount of the pension shall be abated by the relevant amount, for as long as this rule applies.

(3)
The relevant amount is the amount given by the formula (A+B) – C, where –



A is the annual amount of the pension;

B is the member’s annual rate of basic pay on the first day of the reserve service; and

C is the member’s annual rate of basic pay on the last day of the service in respect of which the pension is payable.



But this is subject to paragraphs (4) to (6).

(4)
…

(5)
If, after the first day of the reserve service –



(a) the member’s rank changes,



(b) the member takes up a different post, or


(c) the member enters into a new commitment under section 24 or 25 of the Reserve Forces Act 1996,

B is the member’s annual rate of basic pay immediately after that event …

(6)
If rule D.23(1) (pension increases) applies in relation to the pension, C is increased in proportion to the increase in the amount of the pension.

(7)
In this rule, “reserve service” means –


(a) service in the reserve forces (within the meaning of the Reserve Forces Act 1996) under a commitment under section 24 or 25 of that Act; or


(b) full-time service with the regular forces by a member of the reserve forces.”

3. In January 2012, a pension sharing order (PSO) was issued in connection with Mr Alberry’s divorce. Veterans UK wrote to Mr Alberry, on 10 December 2012, confirming that they had implemented the PSO. They also explained that, as he remained re-employed in the FTRS, the abatement of his pension (£28,233.00) would continue. Veterans UK said that, with effect from January 2012, Mr Alberry’s pension would be £120.96 per annum.

Mr Alberry’s Position

4. Mr Alberry submits:

It is unjust not to reassess an abatement when a PSO is implemented

It is not explicit in Section G of the RFPS 05 Rules that a PSO is excluded as an event which invokes a reassessment.

The current policy is based on a decision which has been taken entirely to the benefit of Veterans UK, even though the liability for the abated element of the pension remains.

The purpose of Section G is to ensure that the amount of pay and pension does not exceed previous employment levels. Reassessment due to a PSO would not affect this intent.

Section G was written before the invention of the PSO and has not been revisited to take account of them.

The Ministry of Defence (MoD) did not take fair and reasonable steps to ensure that the effects of the current legislation covering PSO were taken into account when determining the rules on abatement. The MoD’s treatment of a PSO with regard to reassessment is inconsistent with other Government departments.

Had the PSO been implemented before his FTRS commenced, the whole of the remaining pension would have been used to calculate the abatement.

He is now having his pension abated by reference to a part of the pension he no longer owns.

If the PSO award had exceeded the residual pension, Veterans UK have accepted that the excess would be recovered from the abated element. There is, therefore, a precedent for reassessment. The very fact that Veterans UK alter a pension payment in order to pay a PSO is a recalculation which would appear to be contrary to the Rules.

The current policy discriminates against those who become divorced and have a PSO whilst under a FTRS contract.

There is no mention or guidance regarding the current policy in any MoD guides, rules or regulations. Individuals are, therefore, in the position of making significant decisions based on incomplete evidence. Similarly, the courts do not have the necessary facts to enable them to make fair PSO awards.

Veterans UK’s Position

5. Veterans UK submit:

Rule H.4(5) clearly states that abatement is only reassessed under the following circumstances:

· Where the member’s rank changes;

· Where the member takes up a new post;

· Where the member enters into a new commitment under section 24 or 25 of the Reserve Forces Act.

A similar rule is contained within Part G of the RFPS regulations. These rules clearly explain that the implementation of a PSO is not an event which triggers a reassessment of abatement.

PSOs were introduced from 1 December 2000; well before the rules for the RFPS were written in 2005 and the rules for the AFPS 75 were updated in 2010.

They disagree that the alteration of a pension payment in order to pay a PSO is a recalculation and, therefore, contrary to the Rules. Nor do they accept that, in circumstances where the PSO is greater than the abated pension and taken from the unpaid portion, the abatement is recalculated contrary to the Rules. Both situations relate to how a pension is reduced following implementation of a PSO; not to how the abatement is treated.

Conclusions

6. Mr Alberry’s pension falls to be abated under Part H. Rule H.4(2) calls for the annual amount of his pension to be abated by the “relevant amount”. Sub-paragraph (3) then sets out how the relevant amount is to be calculated and gives the formula (A+B) – C. A is defined as the “annual amount of the pension”; B is the “member’s annual rate of basic pay on the first day of the reserve service”; and C is the “member’s annual rate of basic pay on the last day of the service in respect of which the pension is payable”. Sub-paragraph (3) is then subject to sub-paragraphs (4) to (6). Sub-paragraph (4) is not relevant for Mr Alberry’s case. His disagreement with Veterans UK lies in the application of sub-paragraph (5).

7. Sub-paragraph (5) sets out the specific circumstances under which B may be revised. Veterans UK correctly point out that this is when:

the member’s rank changes;

the member takes up a new post;

the member enters into a new commitment under section 24 or 25 of the Reserve Forces Act.

8. There is no provision for B to be revised on the implementation of a PSO.

9. Sub-paragraph (6) then provides for C to be revisited if pensions increases apply in relation to the pension. This is not immediately relevant to Mr Alberry’s case, but does serve to demonstrate that the calculation of the “relevant amount” is not intended to be a one off event.

10. This is clear from sub-paragraph (3) itself. Whereas B and C are defined by reference to a particular point in time; the first day of reserve service and the last day of previous service respectively, A is defined as the “annual pension”. There is no specific definition of “annual pension” in the 2010 Warrant and, therefore, the words must be given their natural and ordinary meaning – the annual amount of the pension payable to the member. The “relevant amount”, therefore, must be calculated by reference to the annual amount of pension payable to Mr Alberry for the time being.  Sub-paragraph (6) clearly envisages that this will change because it makes specific provision for C to be revised when it does. Specific provision for B and C to be revised is required because the definitions in sub-paragraph (3) otherwise tie them to particular points in time. Specific provision for revising the annual pension (for whatever reason) is not required because its definition does not tie it to one point in time – it is simply the annual amount of pension payable to Mr Alberry for the time being.

11. It follows then that when Mr Alberry’s annual pension changed because he was no longer entitled to the full amount, the amount of A changed. The amount of the relevant amount to be deducted under Rule H.4(2) should have been recalculated.

12. I do not disagree with Veterans UK when they point out that there was no provision under Rule H.4(5) to revise the abatement after the implementation of the PSO. This is because the PSO did not change B; it changed A.

13. I find in Mr Alberry’s favour.

Directions

14. I direct that, within 21 days from the date of my determination, Veterans UK shall recalculate Mr Alberry’s abatement, taking into account the reduction in his annual pension resulting from the PSO. They will pay Mr Alberry arrears of pension from the date his pension was reduced under the PSO to the date of payment, together with simple interest at the rates quoted by the reference banks for the time being.

Tony King 

Pensions Ombudsman

19 June 2014
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