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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr F White

	Scheme
	BAE Systems Pension Scheme AVC (the Scheme) 

	Respondent(s) 
	Standard Life 
BAE Systems Pension Funds Trustees Limited (The  Trustees)



Subject

Mr White’s complaint is that Standard Life’s Pension Sterling One Fund (previously called the Pension Sterling Fund, currently called the Standard Life Money Market Pension Fund - the Fund) was misleadingly promoted as more secure than it was and caused him a financial loss.
The Pensions Ombudsman's determination and short reasons

The complaint should be upheld against Standard Life to the extent that Mr White should be compensated consistently with the judgment in Petrie v The Standard Life Assurance Ltd. The complaint is not upheld against the Trustees. 

DETAILED DETERMINATION

Material Facts

1. The Fund is a unit linked pension fund. It was launched by Standard Life in August 1996 and was marketed as appropriate for persons approaching retirement and for investors looking for a stable investment when the outlook for bonds and equities was uncertain.

2. Mr White was a member of the Scheme. In April 2001, the Trustees appointed Standard Life (replacing Equitable Life) for the provision and administration of the Scheme and management of all new funds. The Trustees allowed existing members to maintain their contributions into Equitable Life funds or switch to a choice (selected by the Trustees) of Standard Life funds - including the Fund. 
3. In 2002 Mr White received from the Trustees a bespoke leaflet (GAVC529 801), which had been prepared by Standard Life. The Fund was listed as the only fund available under ‘Secure Funds’ (described as offering “the highest level of unit price stability”) and said:

“The Pension Sterling Fund is intended to provide a temporary home for your money when the short term outlook is uncertain for investments in equities, property or fixed interest securities. This Fund invests not only in bank/building society deposits but also holds other short term sterling assets”. 
4. Mr White says after experiencing financial loss with Equitable Life’s With Profits Fund he sought a stable and secure means of saving for his retirement and after studying the leaflet he chose to redirect all but £10 of his £350 monthly payments from Equitable Life’s With Profits Fund to the Fund with effect from 1 September 2002.

5. In December 2002, Mr White received a letter from the Trustees (issued to AVC members who currently paid contributions into the Equitable Life With Profits Fund), which amongst other things:

· informed him that the Trustees had decided that from 1 January 2003 the option to make further contributions to any of Equitable Life’s funds would be withdrawn and that affected members’ future contributions would be paid into the Fund unless they returned an enclosed form instructing investment in another Standard Life fund(s);

· referred to the Fund as “Standard Life’s cash fund” and said “The fund invests not only in bank and building society deposits but also holds other short-terms sterling assets”; and

· suggested “you may wish to consider taking independent financial advice prior to making a `decision with regard to your AVCs”. 

6. The letter enclosed Standard Life bespoke leaflet GAVC529 802, which said in respect of the Fund (again the only fund listed under ‘Secure Funds’):

“The Pension Sterling Fund was launched on 30 May 2000 and is a successor to the Pension Sterling Fund, which was launched on 19 August 1996. It is intended to provide a temporary home for your money when the short term outlook is uncertain for investments in equities, property or fixed interest securities. This Fund invests not only in bank/building society deposits but also holds other short term sterling assets.”  
Mr White chose to invest all of his contributions in the Fund.

7. In July 2007, BAE Systems Pensions informed Mr White, amongst other things, that the Trustees had decided to reaffirm Standard Life as the AVC provider and had extended the existing fund range to offer members a wider investment choice. A new Standard Life Options leaflet (‘BAE Systems Pension Scheme Your Investment Choice’) was enclosed, which provided brief details of each fund option. 

8. The July leaflet (GAVCBAE3 707) said in respect of the Fund (which is given volatility rating of 1– that is the most stable):

“The Fund provides a home for money when the short-term outlook is uncertain for investment in equities, property or fixed interest securities. The Fund invests not only in bank/building society deposits but also holds other short-term Sterling assets”.
9. The Fund’s description was amended in Standard Life’s December 2007 bespoke leaflet (GAVCBAE3 1207) to:

“The fund provides a temporary home for money when the short-term outlook is uncertain for investment in equities, property or fixed interest securities. The fund invests not only in bank/building society deposits but also holds other short-term sterling assets. Some of the cash investments that the fund may hold are not ‘guaranteed’ in the same way as high street bank or building society accounts are. Therefore, in extreme circumstances, it is possible that the value of the fund may fall.”  

Preceding the Fund’s description the booklet refers to the Cash Lifestyle Profile (‘default fund’ for members who do not make an investment choice), as automatically switching pension investments on the approach to retirement to a “lower risk fund” (100 per cent in the Pension Sterling Fund three months before the member’s selected retirement date) and states that it is suitable for members who expect to use some of their Group AVC benefits to secure a tax-free lump sum. 

10. Mr White says that he did not receive the December leaflet and was not aware of it until after he had retired.
11. For the year 5 April 2007 to 4 April 2008 Mr White paid £36,600 into the Scheme.

12. The Fund’s description was unchanged in Standard Life’s 2008 bespoke leaflet (GAVCBAE3 608), which Mr White says he received from the Trustees in November of that year together with his annual benefit statement to 4 April 2008, which quoted a current fund value of £80,465.
13. From 5 April to 2008 to 4 April 2009 Mr White paid £41,200 into the Scheme and from 5 April 2009 to the end of July he paid in a further £20,000.
14. On 14 January 2009 the Fund’s price fell by 4.8 per cent. Whilst the Fund had been promoted as low risk (which prior to 14 January was the market’s general understanding of the Fund) it transpired that since 2007 around half of the funds under management had been invested in mortgage-backed securities (asset backed Floating Rate Notes) which incurred significant losses as a result of the collapse in the housing market and bad debts. 
15. In June 2009 the Trustees notified the Scheme members that:

· Standard Life had received a number of complaints from investors following the price reduction and had acknowledged that many investors were not aware of the risks associated with their strategy of investing partly in asset backed securities, which had not been clearly spelt out in some of the literature that they had issued;

· in response to the complaints Standard Life had made a payment into the Fund to increase the unit price to the level that which would have applied if the 4.8 per cent reduction had not occurred and were offering an additional lower risk fund (the Managed Cash Fund) to pension schemes;
· this had led them (the Trustees) to decide to allow the Fund to remain available (on a self select basis) and to make the Managed Cash Fund available from 1 July 2009 for members who chose to invest in it.
16. The letter enclosed a fund switch form and Standard Life bespoke leaflet (GAVCBAE3 609), which included a revised description of the Fund:

“The fund is intended to provide market leading returns from a portfolio of money market instruments and invests not only in bank and building society deposits but also in a variety of other money market instruments such as Certificates of Deposits (CDs), Floating Rate Notes (FRNs) including Asset Backed Securities (ABSs) where, when purchased, repayment is typically expected within 3 years.

The fund price is not guaranteed by Standard Life and there could be circumstances where the fund price may fall. A fall might happen if, for example, there is a default by one of the banks where some money is held or where there is an adverse market movement in the value of one or more securities held due to for instance a credit event or where the anticipated repayment term of an asset is extended”.

17. Standard Life’s Managed Cash Fund replaced the Fund in the ‘Cash Lifestyle Profile.
18. In early July, in response to questions Mr White had asked about the AVC, the Trustees issued to him a Standard Life factsheet, which showed the composition of the Fund as: Deposits (25.9%), Certificates of Deposits (24.1%), Floating Rate Notes (3.4%) and Floating Rate Notes – Asset Backed (46.6%). 
19. On 6 July, in a long letter describing Mr White’s choices on retirement, the Trustees said “The final amount that could be used to purchase a pension on the open market will not be known until your AVC’s are disinvested, and is therefore not guaranteed.”
20. As at 1 August Mr White’s total contributions to the Scheme amounted to £136,603 and the retirement value was £139,921. This sum was used to settle Mr White’s pension benefits (£115,895 as tax-free cash and the balance purchased an annuity). At the time Standard Life did not guarantee the fund value and the Trustees did not insist on waiting for cleared AVC funds before paying the benefits. The procedure was to claim monies from Standard Life on a monthly basis. Standard Life made a bulk payment to BAE Systems on 8 September which included the realised value of Mr White’s fund which then amounted to £141,552. 

21. In January 2010 the FSA fined Standard Life for the production of misleading marketing material for the Fund between 10 July 2006 and 28 February 2009. The FSA found that:

“marketing material regarding the Fund was not 'clear, fair and not misleading';
despite the majority of the Fund being invested in Floating Rate Notes by July 2007, marketing material issued by SLAL referred to the Fund as being wholly invested in cash; 
there were no adequate systems or controls in place to ensure that marketing material issued accurately reflected the investment strategy for the Fund; 
customers were therefore misled as to the true nature of the investments held by the Fund and as a result, they were given misleading information on the risk of capital losses; and 
as the Fund was intended primarily for the investment of pensions it was considered appropriate for individuals approaching retirement and as such, the capital risk associated with an investment was of great importance.” 

22. Through the Scheme’s Internal Dispute Resolution Procedure Mr White unsuccessfully requested the Trustees to take up his case against Standard Life.  
Summary of Mr White’s position  
23. Mr White says:

· His level of AVC contributions was governed by his need to achieve an overall pension of two thirds of his employment income. He made prudent decisions and took great care with his money.

· The Trustees could not expect him to deduce the true risks of being in the Fund as Standard Life’s leaflets contained misleading information about the Fund, gave no warning or explanation of the investment risks or the true composition of the Fund until June 2009, just prior to his retirement;
· Referring to the July 2007 leaflet:

“it is reasonable to expect that ‘other short-term sterling assets’ means that they are safe, liquid investments that would be fit for the purposes of this fund. The booklet I received carries explanations of intended purposes; ‘provides a home when the short term outlook is uncertain…’, and facilitates the transition of protected pension savings to members with fixed retirement dates….There is absolutely no indication in the 2007 booklet of higher risk with these assets”.

· He did not receive nor was made aware of the second leaflet produced in 2007.
· The description of the Cash Lifestyle Profile in the 2008 leaflet as suitable for members who expect to use some of their Group AVC benefits to secure a tax-free lump sum and its phased switch to the Fund (100 per cent 3 months before a member’s selected retirement date) together with the description of the Fund assured him “that my AVCs were secure as they were already held within [the Fund]”. 
· By saying that some of the cash investments that the Fund may hold are not ‘guaranteed’ in the same way as high street bank or building society accounts are implies “that these are cash investments are guaranteed but in a different way, it leads the reader to believe that the ‘other short-term sterling assets’, described as cash investments, are equally secure. It is now evident, the implicit level of fund safety was not provided”. 
· “The term ‘extreme circumstances’ was not defined in the 2008 leaflet. For cash deposits this could only have meant financial default by banks and/or building societies holding the funds” which was not possible as all cash deposits were protected by the Government. 

· In 2009 the Fund fell in value because of its investment in asset-backed securities. Standard Life acknowledged that many investors were not made aware of this investment strategy.  

· Mr White refers to Judge Hickman’s comments in Mr J Petrie v The Standard Life Assurance Limited (November 2009) in which Judge Hickman found that the descriptions of the Fund before 2009 were misleading because of the disproportionate percentage of the assets being in asset backed securities: the content and nature of the fund could not be readily determined from the literature.

· It was not until the 2009 leaflet was issued, just prior to his retirement that the “true nature of the fund” was revealed, though from the FSA’s January 2010 report it appears that Standard Life’s investment strategy for the fund changed prior to July 2007. Standard Life’s introduction of a true cash fund in July 2009 amplifies their previous misinformation about the Fund.
· “Had this information been provided in 2007, as it should have been, I would have sought alternatives for my pension savings. A genuine cash deposit/saving fund with another provider – external and independent of the BAE Systems scheme – would have provided greater protection”. 
· No value was added to his contributions paid in after April 2008.

· His savings were exposed to risk in the crucial pre-retirement period.

· Annual benefit statements were not forthcoming from May 2008 onwards.

· It is not clear that Standard Life adjusted his fund to the level it had been prior to the January 2009 drop in price.

· Whilst the fund offered no guaranteed growth from the literature made available it was reasonable “for me to expect a market return on cash based savings without loss of capital value”.   

· The pay-out he received from the Trustees was £1,631 less than the retirement value paid by Standard Life to the Scheme. Their action breaches the Scheme rule that members’ AVC funds are to be kept separate from the main fund and contradicts their letter of 6 July 2009 in which they said the fund value was not guaranteed and his pension would not be purchased until the AVC’s had been disinvested. He points to guidance from the Pensions Regulator concerning operating the schemes in accordance with the rules.
· He should be compensated for “quantifiable capital losses and lost retirement income” and for distress and inconvenience caused.
Summary of Standard Life’s position  
24. Standard Life say: 
· they cannot be held liable for literature or newsletters issued by the Trustees;

· the investment funds available to Scheme members were selected by the Trustees;
· until 14 January 2009 the Fund was the only fund available to Mr White under the ‘Secure Funds’;
· the Fund is classed as a low risk fund and does not carry any guarantees that the unit price will not fall;
· it was Mr White’s decision to invest and remain invested in the Fund until the maturity date;

· the Judge’s decision in the case of Mr J Petrie v The Standard Life Assurance Limited, being in the County Court, has no value as precedent;

· Mr Petrie relied on literature issued by Standard Life whilst Mr White relied on literature and newsletters issued by the trustees;
· whilst they decided not to appeal the judgement (as the cost of appeal far outweighed the value of the claim) they considered it to be incorrect and flawed in several respects (they explain where they consider the errors were). 
Summary of the Trustees position  
25. The Trustees say: 
· the literature that was issued relating to the Fund was correct and not misleading and gave members a basic understanding of the funds available with Standard Life without any level of financial advice from the Trustees;

· the Trustees thoroughly reviewed the documentation to ensure it was not misleading;

· it was Mr White’s decision to invest in the Fund;
· the July 2007 Standard Life leaflet, which Mr White acknowledges that he read, clearly states that the Fund is not solely invest in bank/building society cash deposits and the “1” volatility rating did not mean that there was no risk associated with investing in the Fund;

· the second leaflet prepared in 2007 explicitly states that deposits in the Fund are not guaranteed and in “extreme circumstances, it is possible that the value of the Fund may fall”;

· the same clear and explicit warning was made in the leaflet issued in 2008;

· Mr White was therefore made aware of the risks of investing in the Fund, but rather than switching out of the Fund he chose to pay in significant contributions in 2008/9;

· annual benefit statements were also issued, which enabled Mr White to review the performance of the Fund;

· the Trustees did raise concerns in early 2009 about the drop in the Fund’s unit price and Standard Life rectified the situation by making a payment into the Fund to offset the reduction;
· the case presided over by Judge Hickman does not have precedent-setting authority;
· the Trustees guaranteed Mr White’s fund value at his retirement date (which at the time Standard Life did not do) so that his benefits could be settled as soon as possible; and whilst the unit price increased between the settlement of Mr White’s benefits and the Scheme receiving the realised value of his unit holding it could have fallen in which case the Scheme would have absorbed the loss.
Conclusions
26. Mr White refers to Mr J Petrie v The Standard Life Assurance Limited in support of his case. Standard Life say they think it was wrongly decided.  Beyond that, though, they have not offered any substantial argument supporting their view.  Mr White’s case gave them a clear opportunity to argue for a different outcome, which they have not taken up.  Whether or not it has strict precedent value, it is a decided case that they have not appealed or substantively countered.
27. I have, of course, to consider Mr White’s case on its own merits. The significant feature of the judgment in Mr Petrie’s case was the finding that Mr Petrie could not have known that the Fund was invested in asset backed securities to the extent that it was.  He was compensated for a drop in value in late November 2008 that related to one particular asset backed security.  
28. In Mr White’s case I need to decide whether Standard Life and or the Trustees issued misleading information about the Fund and if either or both did what Mr White would have done, on the balance of probability, if he had been provided with clear information. 

29. I accept that Mr White’s decision to invest in the Fund was because he was risk averse and that he wanted a secure fund with a modest return.

30. In 2002 the Trustees referred to the Fund as a cash fund and the bespoke leaflet provided by Standard Life referred to the Fund as “Secure”. In my opinion both statements were misleading.  Mr White may have obtained literature from the Trustees, but the information on which he relied came initially from Standard Life.
31. The FSA found in early 2010 that despite the Fund being largely invested in asset backed securities from July 2007 Standard Life had failed to clearly disclose this.  

32. Mr White says he would have acted differently in 2007 if he had known the true composition and risk level of the Fund. He denies receipt or knowledge (at the time) of the December 2007 bespoke leaflet. The Trustees say the leaflet was accessible on their website.

33. However, Mr White had no concern about the Fund at least until 5 April 2008. I therefore need only consider what information he received/was made available to him about the Fund after this date.

34. By November 2008 Mr White knew, or ought to have known, that the Fund could fall in extreme circumstances, but he continued to pay contributions (and increased his contributions). In effect he had accepted the risk. 

35. I do not agree with Mr White’s proposition that “extreme circumstances” could only have meant default by a bank/building society. In the context of the Fund as it was described – including more than just cash deposits – it should not have been read so narrowly.  But I do not demur with the judgment in Mr Petrie’s case that the fall in November could not have been expected. 
36. By January 2009 the Fund price fell by just under 5 per cent as a result of what were undoubtedly extreme circumstances – the collapse in the financial markets.  The next month Standard Life compensated investors by adjusting the price to the level it would have been before the drop in the unit price associated with the collapse. 

37. The Trustees decided not to seek compensation from Standard Life on Mr White’s behalf. That is a decision for the Trustees to make after considering all relevant factors and its obligations to the Scheme beneficiaries as a whole. Given the likely cost of pursuing the matter and the fact that Standard Life put Mr White back in the position he would have been in if the drop in unit price on 14 January 2009 had not occurred, I cannot say that the Trustees decision was unreasonable.

38. As a separate matter, Mr White says that the “pay-out” he received was £1,631 less than the retirement value paid by Standard Life to the Scheme. However, Mr White’s benefits were calculated based on the value of his AVC fund at his retirement date.  That was the point at which he was entitled to benefit, the date as at which his annuity was purchased and on which he received the cash sum. It was, therefore, a reasonable point at which to value his investment in the Fund.  In effect, the trustees took the risk of increase or decrease in the unit price afterwards, as a trade off against the administrative convenience of transacting once a month.
39. Mr White says this was a breach of the rules.  It is of course true that the Trustees must administer the Scheme in accordance with its rules, but Mr White has not articulated why he thinks they have not.  His AVC contributions and the investment return on them were held by the Trustees to be used to secure benefits on his retirement date.  It seems that is exactly what happened. After his retirement date and after he had received the benefit of the AVCs, money remained invested and the general fund benefited, but that was not to his disadvantage. 
40. As I have said I accept, for present purposes, the judgment in Mr Petrie’s case that the fall in November 2008 could not have been expected. Therefore, my determination is to uphold Mr White’s complaint against Standard Life to the extent that he should be compensated for the loss associated with that fall.
41. My office has carried out a calculation (details of which are available to the parties) comparing the Fund’s average daily return from July 2007 (from when the Fund was largely invested in asset backed securities) to Mr White’s retirement - including Standard Life’s remediation in January 2009 and including and excluding the price movements adjusted for in the Petrie judgement.  In percentage terms the average daily price movement including and excluding the three price movements in the Petrie judgment is respectively 0.000826% and 0.001495%, a difference of 0.000669%. 
42. Strictly Mr White’s loss, based on a notional return higher by 0.000669% a day on average, should be calculated using the fund value at 1 July 2007 and taking into account additional contributions when paid over time.  That would be an onerous task bearing in mind the relatively small loss which in round terms cannot be more than £750.  I base that conclusion on the fact that taking the retirement value of £139,921 and adding the additional interest gives: (£139,921 x 0.000669%) x 762 days (1 July 2007 to 1 August 2009) = £713.29. 
43. Furthermore, that sum should in principle be in part paid to the Scheme to increase Mr White’s pension (the rest would have served to increase the lump sum). The pension would have been subject to tax.  However, it would be unnecessarily complicated to reconstruct the Scheme benefits at this distance in time.  In the circumstances, after a downward adjustment to allow for the taxed part, I consider a payment of £500 direct to Mr White will compensate him for the loss.

44. The distress associated with a claim that was worth a relatively modest sum would have been relatively minor and, although Mr White has had the inconvenience of pursuing the loss, I consider that the round some of £500 is sufficient to compensate for actual loss and non-financial injustice.
Direction
45. Within 14 days of this determination Standard Life shall pay Mr White £500.

Tony King
Pensions Ombudsman 
30 August 2013
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