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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs L Walsh

	Scheme
	NHS Pension Scheme

	Respondent(s) 
	NHS Pensions


Subject

Mrs Walsh disagrees with the decision not to agree to her request for the early payment of her pension credit benefits early on the grounds of ill health.

The Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against NHS Pensions because they reached their decision in the proper manner.
DETAILED DETERMINATION

Material Facts

1. Schedule 2A, Regulation 3B(1) of the NHS Pension Scheme Regulations 1995 (as amended) provides,

“A pension credit member shall be entitled to the payment of the pension credit benefit described in paragraph 3 of this Schedule before attaining normal benefit age if the Secretary of State is satisfied that the pension credit member –

(a)
meets the ill-health condition specified in paragraph 1 of Schedule 28 to the 2004 Act, and
(b)
had previously been engaged in regular employment but is now permanently incapable of engaging in regular employment due to mental or physical infirmity.”

2. Under paragraph 1 of Schedule 28 of the Finance Act 2004, the ill-health condition is met if the scheme administrator has received evidence from a registered medical practitioner that the member is (and will continue to be) incapable of carrying on the member’s occupation because of physical or mental impairment, and the member has in fact ceased to carry on the member’s occupation.

3. Mrs Walsh, who is a “pension credit” member of the Scheme, was employed as a community care supervisor until December 2010. Mrs Walsh has explained that she began to experience pain in 2009 and had just over a year of sickness absence before the company she was working for said that they would discipline her. Mrs Walsh says that, as a result, she was forced to leave her job.

4. In April 2010, Mrs Walsh’s GP said that she might be fit to resume work on a reduced hours basis. The GP’s notes say that Mrs Walsh was planning to resume working three days per week initially. In July 2010, Mrs Walsh’s GP said that she was fit to work 30-35 hours per week, but not extended hours with call out commitment. Mrs Walsh’s full time hours were 40 per week.

5. In December 2010, Mrs Walsh applied for the early payment of her benefits on the grounds of ill health. Her case was referred to Atos Healthcare (Atos). On 24 March 2011, Atos wrote to Mrs Walsh saying that they were unable to accept her application for the early payment of her benefits. They said that the Scheme’s Medical Adviser had advised,

“There is scope for improvement in her symptoms and functional capacity with the benefits of further treatment via the Pain Clinic.

Permanent incapacity for regular employment has not been established.”

6. In April 2011, Dr Markham (a Consultant in Pain Management) wrote to Mrs Walsh’s GP,

“… I questioned [Mrs Walsh] very carefully about specific symptoms and by and large she does not have any specific symptoms. Her main complaint relates to pain and this is very widespread, in fact when questioned as to the absence of pain in any anatomical locations, she could not identify a single area unaffected by pain … The nature of the pain is somewhat variable in terms of its character … Its periodicity is relatively constant although she can have approximately 2 days out of a week where the pain is less severe than on other occasions. She does not experience extended periods where the pain relief is absent nor could she identify any specific relieving or triggering factors for the pain.

The pain is clearly intrusive in the sense that she is unable to work currently and has a disturbed pain pattern principally focussing on awakening at night.

I spent some time this afternoon contemplating whether there was a strong psychological component to the pain and my initial reaction is that there is not …

I have therefore decided that in the absence of any strong psychological indicators for pain the most appropriate course of action would be to perform a complete screen …”

7. In June 2011, Dr Markham wrote to Mrs Walsh’s GP advising her that MRI scans were normal, but certain blood tests had been abnormal and suggested that the underlying disorder might be rheumatological. He suggested seeking a rheumatological opinion

8. Mrs Walsh appealed against the decision not to pay her benefits early via the Scheme’s internal dispute resolution (IDR) procedure. The case was referred back to Atos for a further opinion. Atos wrote to NHS Pensions, on 27 July 2011, saying that a medical adviser who had not previously been involved had reviewed the case. The medical adviser had confirmed that he had seen Dr Markham’s letter and had then said,

“It is considered that currently available information is insufficient to reliably advise regarding whether this 45 year old former community team supervisor is, on balance of probabilities, permanently incapable of regular employment of like duration …

[Mrs Walsh] has been referred to Dr Markham because of her chronic pain. He has carried out an assessment and investigations and following the receipt of results he has referred her on to a Consultant Rheumatologist for further assessment. A diagnosis has not been made but Fibromyalgia is being entertained. It is therefore not clear at this stage what the diagnosis and prognosis are and a deferment of 6 months will likely allow time for sufficient evidence to become available about this.”

9. NHS Pensions wrote to Mrs Walsh, on 29 July 2011, notifying her that her appeal had been unsuccessful. They said they were unable to accept that she was permanently incapable of carrying out her duties as a community team supervisor. NHS Pensions quoted the advice given by the Atos medical adviser and said that the medical adviser would arrange for her case to be reviewed in six months’ time. They concluded,

“Having carefully considered the comments of the Medical Adviser, I can see no reason to disagree with his conclusion, and I therefore endorse the view that you are not currently entitled to early payment of pension credit benefits due to ill health …”

10. On 2 August 2011, Dr Reilly (a Consultant Rheumatologist) wrote to Mrs Walsh’s GP. He said that the MRI scan of Mrs Walsh’s cervical spine was normal for someone of her age. Dr Reilly went on to say that people with widespread pain in the pattern described by Mrs Walsh were mostly likely to have fibromyalgia.

11. Mrs Walsh was subsequently diagnosed with fibromyalgia. Her GP wrote to her, on 11 August 2011, saying that he had received a response from a Consultant Rheumatologist who felt that she might be suffering from fibromyalgia. Mrs Walsh’s GP said that the Rheumatologist had said that an MRI scan had not shown any significant abnormalities in her spine. Following this, Mrs Walsh submitted a further appeal. NHS Pensions referred her case back to Atos, who wrote to her GP asking for a report. In their letter, they explained that eligibility for benefit required that Mrs Walsh was permanently (that is, until age 60) incapable of engaging in any regular employment. Atos asked the GP to provide details of the current diagnosis and treatment, the impact of the condition on Mrs Walsh’s functional abilities, whether further treatment was planned, the prognosis and whether Mrs Walsh had been referred to any specialists. They also asked for copies of any specialists’ reports.

12. Mrs Walsh’s GP wrote to Atos, on 24 November 2011, saying that the current diagnosis for her condition was fibromyalgia. He described the medication she was taking for this and the symptoms she was experiencing. The GP said,

“The level of pain affects her concentration whilst most activities are severely curtailed. These include activities such as horse riding which she misses being able to do. I enclose a copy of my referral letter to a consultant rheumatologist … I have since offered Mrs Walsh referral to a different rheumatologist for a second opinion but she has declined this at this stage. Beyond this information it is difficult to state the exact limitations of her functional ability but I am sure that she can confirm these to you.

No further treatment is planned at present but she does attend for regular review offering the opportunity for me to tailor adjustments to her medication. If she were to change her mind about being referred in the future this may give the opportunity for me to seek the advice from another rheumatologist who may recommend psychological support, though access to this type of service for fibromyalgia is not provided locally.

The prognosis of fibromyalgia is variable. The pain experienced by the sufferer can be debilitating. It may be possible for other medication to be tried in future … It is very difficult for me as a general practitioner to offer any useful information as to her prognosis given the range we encounter with this condition. However as medical adviser you may be able to determine this following your assessment. The impression I get from her, however, is that her symptoms are genuine and that she is motivated to improve mainly because she does not want to live the rest of her life in this way.”

13. Atos wrote to NHS Pensions, on 14 December 2011, quoting from the medical adviser who had reviewed Mrs Walsh’s case. The medical adviser had confirmed that he had seen the GP’s letter and Dr Reilly’s report. He had then said,

“The GP now confirms the diagnosis of a fibromyalgia syndrome and that treatment is with pain relieving and antidepressant medication. It is added that the Rheumatologist has given advice on the GP referral submission however an actual assessment has not taken place. The GP mentions some further therapeutic options with medication and psychological therapy.

The Rheumatologist has advised on the GP referral submission evidence on options in the management of chronic pain. As she has not been seen in the Rheumatology Clinic a further referral has been offered by the GP to a different specialist. The Pain Specialist previously advised that additional management options could be considered after Rheumatological assessment.

Therefore, at this stage, while it is acknowledged that [Mrs Walsh] continues to experience a range of symptoms and associated incapacity, the evidence indicates that there remain reasonable therapeutic options which can be explored which could result from further specialist involvement and with a multidisciplinary approach.

It is advised as premature at this stage to accept a permanent incapacity for regular employment over the period of time under consideration – the next 14 years.”

14. NHS Pensions wrote to Mrs Walsh saying that, having considered the medical adviser’s comments, they saw no reason to disagree with him. They explained that, in order to pay her benefits early, they would have to be satisfied that she was permanently incapable of any kind of employment.

15. On 28 February 2012, Dr Lloyd (Consultant Rheumatologist) wrote to Mrs Walsh’s GP,

“Many thanks for your helpful letters on [Mrs Walsh], who was previously a care manager but now helps her husband in his business.* She was pretty well until 2009 when she had a hysterectomy. She has variable pain with some good days and she can manage about 15 minutes riding. She also walks her dog and did feel a lot better on her recent honeymoon in Kenya. She sleeps poorly, has some urgency and light sensitivity. She gets occasional parasthesiae in her hands. Her weight has gone up a little over the last couple of years. She has tried physiotherapy including acupuncture without much benefit, nor have the medications above helped very much …

On examination: She looks well. She has several fibromyalgic tender points … There are quite a few changes on her MRI scan but I don’t think these account for most of her symptoms.

I have explained that I think [Mrs Walsh] has fibromyalgia and that in about 70% of cases this improves. It is a real condition caused by up regulation of pain fibres but when it goes there is no damage left. She seems to have all the tools to cope with it and I have encouraged her to keep as active and busy as possible. She is open to the idea of CBT and I will also send some information on Tai-Chi. I have arranged further bloods … and will write with the results. I will stay in the background for now but I am hoping that she will gradually improve over the next few months.”

*Mrs Walsh says that this not accurate. She has explained that her husband cleans ovens and that she will sometimes answer the telephone if she is at home alone and feeling well enough.

16. Mrs Walsh was also referred for a ‘Living with Pain’ course at her local hospital.

17. Mrs Walsh submitted a further appeal against the decision not to pay her benefits. Her case was reviewed by Atos. On 4 September 2012, they sent details of the advice from their medical adviser to NHS Pensions. The medical adviser had confirmed that he had seen letters from Mrs Walsh’s GP and the report from Dr Lloyd. He had then said,

“It is considered that currently available evidence tends to indicate that [Mrs Walsh] … is not, on the balance of probabilities, permanently incapable of regular employment of like duration (regard being had to the number of hours, half days and sessions that the member worked in the NHS employment).*

The rationale for this is that whilst Mrs Walsh has fibromyalgia, and disc degeneration in her spine (this latter diagnosis is not considered to be responsible for symptoms as per the GP letters), the rheumatologist indicates that for the fibromyalgia there is a 70% expectation of improvement. He notes that she is assisting her husband in his business. It is also noted that she has been given a recent appointment for ‘Living with Pain Course’. Again through this there can be an expected improvement in her ability to cope with her symptoms and extend her work involvement. Thus permanent incapacity through to age 60 is not considered likely in view of this up to date information.”

*The reference to employment of like duration has been crossed out by hand on the copy provided.

18. NHS Pensions declined Mrs Walsh’s appeal on the grounds that they saw no reason to disagree with their medical adviser and were unable to accept that she was permanently incapable of regular employment.

Mrs Walsh’s Position

19. The key points from Mrs Walsh’s submission are summarised below:

She has not been able to work since 2010 and has not been able to claim Employment and Support Allowance (ESA), which has left her in financial difficulty.

She does not assist her husband in his business, which is cleaning ovens; she occasionally answers the telephone if she is at home and well enough.

She is still waiting to attend the pain clinic. Her previous course was cancelled when she was unable to attend for three weeks because of her fibromyalgia.

She is shocked that it is suggested that she has a 70% chance of improvement. This has not been the case. She does not always go to her doctor when the condition flares up because they seem unable to help her.

She knows her capabilities better than someone who has never seen her.

She is also shocked that both the disputes officer and the medical adviser quoted the wrong test. 

Response by NHS Pensions

20. The key points from NHS Pensions’ response are summarised below:

They have correctly considered Mrs Walsh’s application for the early payment of her benefits, taking account of all available relevant evidence, no irrelevant evidence and weighing it appropriately

They have sought and accepted the advice of their medical advisers.

In order to qualify for the early payment of her benefits, Mrs Walsh must be permanently incapable of any regular employment; permanently means until age 60.

The pension would be payable for life and there is no option to review or withdraw it if the individual recovers.

They take advice from a panel of professionally qualified and experienced occupational health doctors who have access to specialist advice if necessary. They are expert in carrying out a forensic analysis of the medical evidence provided by the various treating doctors and considering it against the tightly prescribed requirements of the Scheme Regulations.

Unfortunately, both the medical adviser and disputes officer quoted the incorrect test in July 2011, but they take the view that it did not make a material difference to the decision to defer the application for six months.

It is important to understand that, with conditions such as Mrs Walsh’s, therapeutic treatment does not need to result in a cure; it can relate to an improvement in the person’s coping mechanisms, which might result in an increase in their capability for work.

Conclusions

21. The test for eligibility under Regulation 3B is two-fold. Under part (a), Mrs Walsh had to meet “the ill health condition” (an HMRC requirement) and, under part (b), she had to be permanently incapable of engaging in regular employment. Part (a) is, essentially, an own occupation test and part (b) is an all work test. Mrs Walsh had to meet both criteria. I note that NHS Pensions’ assessment of Mrs Walsh’s application concentrated on part (b) and this is entirely logical since, if she met part (b), she met part (a).

22. ‘Permanently’ is not defined in the Regulations. NHS Pensions (and Atos) have said that it should be taken to mean lasting at least until age 60 and I agree. The principle that (in the absence of an alternative definition in the scheme rules) permanent should be taken to mean likely to last until the member’s normal retirement age has been established in case law by the Courts. ‘Regular employment’ is also not defined in the Regulations. In such circumstances, the accepted principle is to assign the words their ordinary everyday meanings. I note that on at least two occasions NHS Pensions and Atos referred to regular employment “of like duration”, which was incorrect. However, since this is a lesser test for eligibility, I take the view that this has not had an adverse effect on their consideration of Mrs Walsh’s application and has caused her no injustice.

23. The decision as to whether Mrs Walsh meets the eligibility criteria to receive her benefits early is for NHS Pensions to make (on behalf of the Secretary of State) and they have delegated the initial decision to Atos (under paragraph 16 of Schedule 2A to the NHS Pension Scheme Regulations 1995); subsequent appeal decisions are made by NHS Pensions. It is a finding of fact. If Mrs Walsh meets the eligibility criteria, she is entitled to her benefits under Regulation 3B. Nevertheless, NHS Pensions and Atos can be expected to follow the same principles in making a decision of this kind as they would if they were exercising a discretion. In other words, they must only take relevant matters into account and ignore irrelevant ones, they must interpret the Regulations correctly and ask the right questions, and they should not come to a perverse decision. In this context, a perverse decision is one which no other decision maker, properly advising themselves, could come to in the same circumstances. It is likely to be a decision which is unsupported by the available evidence. The role of the ombudsman is not to review the medical evidence and come to a decision as to Mrs Walsh’s eligibility as such; my role is to review the decision making process against the above principles.

24. Mrs Walsh’s application was initially declined on the basis that there was scope for improvement in her symptoms and functional capacity through treatment at a pain clinic. Atos stated that “Permanent incapacity for regular employment has not been established”. This decision correctly reflects the criteria in Regulation 3B, which indicates that the Regulations had been interpreted correctly and that right questions had been asked. There is no evidence to suggest that any irrelevant matters had been taken into account or that anything of relevance had been overlooked. Nor do I find that the decision was unsupported by the evidence available at the time. In other words, I do not find that this was a perverse decision.

25. Mrs Walsh appealed. At appeal stage, the decisions are taken by NHS Pensions. They requested further medical advice from Atos, stipulating that the advice should come from an advisor who had had no previous dealings with the case. Mrs Walsh’s appeal was declined, but it was suggested that a review take place after six months. Strictly speaking, a decision must be made as at the time of the application (on the basis of the evidence available at that time) and should not be deferred. There is no option to review a decision under the Regulations. In effect, Mrs Walsh was being invited to reapply in six months’ time. However, I take that view that, in the circumstances, the suggested approach was not disadvantageous to Mrs Walsh in that it provided time for further medical evidence to become available. In any event, Mrs Walsh appealed before the six months had elapsed and her application was reviewed with the benefit of additional medical evidence; in particular, the diagnosis of fibromyalgia.

26. Atos advised that “reasonable therapeutic options” remained for Mrs Walsh to explore and that it was premature to accept that she was permanently incapacitated. Their report did not identify the therapeutic options they had in mind and did not offer any assessment of their likely efficacy. The mere fact that certain therapeutic options remained to be explored did not, of itself, mean that Mrs Walsh was ineligible for early payment of her benefits; the Regulation does not require all treatment to have been tried and exhausted before payment can be considered. NHS Pensions should have asked Atos to expand on their advice. Both they and Mrs Walsh needed to know what Atos had in mind. However, this was not the final step in the process because Mrs Walsh submitted a further appeal and her case was reviewed again.

27. Atos advised that, on the balance of probabilities, Mrs Walsh was not permanently incapable of regular employment because Dr Lloyd had suggested that there was a 70% expectation of improvement in her condition and that it was to be expected that the ‘Living with Pain’ course she had been referred to would improve her ability to cope with her symptoms. I note Mrs Walsh’s concern about the reference to her working for her husband. Had this been the only or main reason for declining her application, it would be of more concern. However, in the circumstances, I do not find that this has had a material impact on the decision.

28. NHS Pensions are entitled to accept the advice they receive from Atos unless there is some reason why they should not, for example, if that advice was based on a factual error. The advice given by Atos is not inconsistent with the view expressed by Dr Lloyd. I note Mrs Walsh’s comment that she has not experienced any improvement in her condition in the interim, but this does not invalidate the views expressed by Dr Lloyd or Atos at the time since these were (as they must be) based on expectation. I do not find that there was any reason why NHS Pensions should not have accepted the advice they received from Atos. As viewed against the principles I outlined earlier, the decision by NHS Pensions not to pay Mrs Walsh’s benefits early on the grounds of ill health has been taken in the proper manner and is not perverse. Disappointing though it will be for Mrs Walsh, I do not find that there are grounds for me to uphold her complaint.
Tony King 
Pensions Ombudsman
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