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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs Hansa Surti

	Scheme
	Local Government Pension Scheme (LGPS)

	Respondents 
	Birmingham City Council
Wolverhampton City Council


Subject

Mrs Surti complains that Birmingham City Council, her former employer, and Wolverhampton City Council, the administering authority in respect of the LGPS, failed to take into account her language allowance to determine the pensionable salary used to calculate the benefits available to her on early retirement.
The Pensions Ombudsman's determination and short reasons

The matter should be decided in Mrs Surti’s favour.  Birmingham City Council have incorrectly excluded her allowance from her pensionable pay. 
DETAILED DETERMINATION

Relevant Regulations
1. Regulation 4 of the Local Government Pension Scheme (Benefit, Membership and Contributions) Regulations 2007 (the Benefits Regulations) sets out which elements of pay are pensionable. It states that:

“4 (1) An employee’s pensionable pay is the total of-
(a) all the salary, wages, fees and other payments paid to him for his own use in respect of his employment; and

(b) any other payment or benefit specified in his contract of employment as being a pensionable emolument
(2) But an employee’s pensionable pay does not include:

(a) payments for non-contractual overtime;

(b) any travelling, subsistence or other allowance in respect of expenses incurred in relation to the employment;





…


(3) No sum may be taken into account in calculating pensionable pay unless income tax liability has been determined on it.” 

2. Regulation 55 of the Local Government Pension Scheme (Administration) Regulations 2008 (the Administration Regulations) sets out who is responsible for determining questions in relation to the Scheme.

“55
First instance decisions - general

(1)
Any question concerning the rights or liabilities under the Scheme of any person other than an employing authority must be decided in the first instance by the person specified in this regulation.

…
(4)
Where a person is or may become entitled to a benefit payable out of a pension fund, the administering authority maintaining that fund must decide its amount. 

(5)
That decision must be made as soon as is reasonably practicable after the event by virtue of which the entitlement arises or may arise.
…
(9)
Any question concerning what rate of contribution a member is liable to pay to the appropriate fund must be decided by his employing authority.

(10)
Other questions in relation to any member or prospective member must be decided by his employer as soon as is reasonably practicable after he becomes a member or a material change affects his employment.”
Material Facts

3. Mrs Surti was employed by Birmingham City Council in September 1997 as a Neighbourhood Advisor. She received a basic salary plus two increments in recognition of using her language skills. These increments were contractual and attracted pension contributions in the LGPS.

4. In November 2007, Birmingham City Council introduced a new pay and grading structure. They sent Mrs Surti a written statement of particulars providing details of her new contract of employment and the terms relating to her pension from 1 April 2008.  It showed that her basic salary was £22,293 a year and her core working week was 36.5 hours a week. It also said that she should:
· refer to the supporting information for full details of the new pay and grading structure; 

· contact Birmingham City Council if the post described was not the one which she had “previously and continuously been contracted in”; and

· provide Birmingham City Council with specific contract attachments detailing any allowances, work patterns or enhancements (if appropriate).       

5. She also received a “Statement of Additional Allowances” which, under clause 22 headed “Language Increments”, said that:     

“Employees who have language skills that are of demonstrable benefit to their current job role, although not a requirement of their current job role, shall receive an allowance of £1,200 per annum to reflect the use of their skills…”   

6. Mrs Surti accepted the changes made to the terms and conditions of her employment by signing and returning the relevant form to Birmingham City Council. The form said that:

· she did not have a right of appeal within Birmingham City Council to the terms and conditions of employment offered in the contract; and 
· if she declined the offer of employment, Birmingham City Council would likely terminate her existing contract and re-offer the new one to her.
7. In October 2008, Birmingham City Council informed her that:

· they would continue to pay her a language allowance in accordance with the new pay and grading terms and conditions; 

· her language increments would be replaced by a fixed allowance of £1,200 pa (£100 payable monthly with her salary); and
· the new payment method would commence from 1 September 2008 and be reviewed in August 2009, or earlier if her skills were no longer required.         

8. Mrs Surti received a statement from Wolverhampton City Council showing the estimated benefits available to her as at 31 March 2010 calculated using a pensionable pay of £30,365 pa. According to Birmingham City Council this figure included £2,502 in pay arrears which should not have been included.              

9. In September 2010, Mrs Surti requested an estimate of the early retirement benefits available to her from LGPS assuming a leaving date of 31 March 2011. Birmingham City Council sent her a quotation showing benefits based on a pensionable pay of £27,849 pa (i.e. basic salary only).

10. Birmingham City Council deducted pension contributions from Mrs Surti’s language allowance between December 2010 and April 2011 but these were later returned to her.
11. Mrs Surti received a letter in April 2011 informing her that any redundancy award payable would be calculated using a contractual pay figure equal to the sum of her basic salary and language allowance. 

12. Mrs Surti decided to accept voluntary redundancy on 30 April 2011 and received the early retirement benefits available to her from the LGPS as at that date. She was unhappy, however, that her benefits were calculated using a pensionable pay figure which did not take into account her language allowance. Her appeal was unsuccessful at both stages of the LGPS Internal Dispute Resolution Procedure (IDRP).            
Summary of Mrs Surti's position  
13. The fixed language allowance fell under the category of “other payments paid to her for her own use in respect of her employment” as specified in regulation 4 (1) (a) of the Benefit Regulations. 
14. The local pay review carried out in October 2008 confirmed that using language skills was a requirement of her job for which an allowance would be paid and overruled generic clause 22 of the “Statement of Additional Allowances”. 
15. The letter which Birmingham City Council sent her in October 2008 said that they would continue to pay her a language allowance using a new payment method and did not say that the allowance would no longer pensionable. 
16. In her view, the language allowance remained contractual and therefore pensionable even after 1 April 2008. 

17. She based her decision to take voluntary redundancy on 30 April 2011 on:

· the payslips for December 2010 to March 2011 showing that pension contributions had been deducted from her language allowance; 

· the incorrect 2010 annual benefit statement; and

· the notice of redundancy dated 5 April 2011 which stated that her weekly contractual pay was £558.63, being her basic salary plus her language allowance.  
 Summary of the position of Birmingham City Council 
18. They failed to inform Mrs Surti clearly that her language allowance would no longer be deemed pensionable after 1 April 2008. In recognition of this, they are prepared to offer her a modest compensation payment as a gesture of goodwill.
19. Mrs Surti requested an estimate of the early retirement benefits available to her from the LGPS as at 31 March 2011 specifically in order to decide whether or not to accept voluntary redundancy. 
20. The pay figures used to calculate her redundancy award and her early retirement pension in the LGPS are not the same. Her language allowance would not be included for pension purposes.
21. Employee contributions were deducted by mistake from her language allowance between December 2010 and April 2011 due to a payroll error on their part.

22. The purpose of the local review was to establish, in light of the contractual changes, whether there was still a business need for individuals to continue receiving payment for language skills on the new terms. 
23. In the original specification for the job as Neighbourhood Advisor, the “ability to communicate in appropriate minority ethnic languages as required” was an essential requirement of that employment and therefore treated as contractual.
24. When Mrs Surti’s employment contract was amended in April 2008, her language increments were also reviewed.  It was deemed that her language skills remained a “demonstrable benefit” to her current job but they were no longer a requirement of her role. Her language skills and allowance were consequently no longer contractual and pensionable respectively after April 2008.       

Summary of the position of Wolverhampton City Council 
25. It is the responsibility of Birmingham City Council to specify in Mrs Surti’s contract of employment which elements of her pay are pensionable. 
26. They relied on Birmingham City Council to provide them with correct pensionable pay details to calculate Mrs Surti’s early retirement benefits in the LGPS.   

Conclusions

27. Pensionable pay is defined in Regulation 4 (1) of the Benefit Regulations to be the sum of “all the salary, wages, fees and other payments paid to him for his own use in respect of his employment” and “any other payment or benefit specified in his contract of employment as being a pensionable emolument”. Regulation 4 (2) specifies a number of provisions including “non-contractual overtime” which cannot be included in pensionable pay.
28. The question of whether a particular element of pay falls within the regulations is not a matter of discretion.  It is a decision to be made by Birmingham City Council under Regulation 55(10) of the Administration Regulations and, when it comes to calculating benefits, by Wolverhampton City Council under Regulation 55(4).
29. I have some difficulty in understanding Birmingham City Council’s reason for excluding the language allowance. They say that it is paid for something that is no longer an essential skill for her job.  But that does not mean it is not contractual.  And in any event, whether a payment is “contractual” does not appear in terms in the Administration Regulations.  It seems to me quite clear that, for as long as it was paid, it was a payment to Mrs Surti for her own use in respect of her employment. Indeed, Mrs Surti could have sued Birmingham City Council if they had failed to pay the allowance to her, at least until such time as it was reviewed. 

30. At heart this is a dispute of both fact and law, which I determine in Mrs Surti’s favour.  As a result of their misinterpretation Birmingham City Council have:
· deducted the wrong contributions from Mrs Surti’s pay from September 2008 onwards;
· provided Wolverhampton City Council with incorrect details of Mrs Surti’s pensionable pay; and
· sent Mrs Surti a quotation in September 2010 showing her early retirement benefits calculated incorrectly using a pensionable salary excluding the allowance.   
31. Although Wolverhampton City Council may have been required to establish the correct pensionable pay for the purpose of calculating benefits, the essential error was made by Birmingham City Council in determining that the allowance was excluded.  In my view Mrs Surti would also have suffered distress and inconvenience dealing with this matter for which she should be compensated.  
Directions

32. Within 14 days of the date of this Determination, Birmingham City Council shall notify Wolverhampton City Council of the (a) correct pensionable pay, including the fixed language allowance, on which her benefits should be based and (b) the amount of additional contributions that would have been deducted had Mrs Surti’s pensionable pay included the allowance throughout.

33. Within a 14 days of being so notified Wolverhampton City Council are to
· recalculate the early retirement benefits payable to Mrs Surti from the LGPS as at 30 April 2011 determined using the pensionable pay figure advised by Birmingham City Council; and

· pay Mrs Surti from the LGPS a sum equal to the total additional early retirement pension instalments and tax free lump sum due from 31 March 2011 to date, with simple interest at the average rate for the time being payable by the reference banks on each payment from the due date to the date of payment, adjusted by deducting the additional contributions payable by as notified by Birmingham City Council.

34. Birmingham City Council shall also notify Mrs Surti of the revised pensionable pay figure and pay her compensation of £150 in recognition of the distress and inconvenience caused to her within the above timescale.  

Tony King 

Pensions Ombudsman 

18 September 2013 
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