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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr Alan McGaughey

	Scheme
	Legal & General SIPP (the Scheme)

	Respondents
	Legal & General (L&G)


Subject
Mr McGaughey complains about the mismanagement by the L&G of the Scheme, including overcharging fees, delays, failure to collect premiums and implement instructions to transfer funds and providing incorrect information. 
The Deputy Pensions Ombudsman’s determination and short reasons

L&G’s failure to collect premiums from Mr McGaughey’s employer is maladministration, but apart from non-financial loss he has suffered no injustice. On the other parts of his complaint (i.e. overcharging on fees, failure to implement instructions to transfer funds and providing incorrect information), there has been no maladministration. L&G had already offered Mr McGaughey compensation for the non-financial loss that he has suffered, which I consider to be more than adequate. I therefore do not uphold the complaint against L&G.   
DETAILED DETERMINATION

Material Facts

1. The Scheme started in May 2007. On 9 November 2007 L&G wrote to Mr McGaughey’s IFA apologising for the poor administration of the Scheme and stating that they had incorrectly set up a new policy for Mr McGaughey rather than applying both single and regular contributions to his existing policy, which meant that the documentation generated showed an incorrect annual management charge. 

2. On 10 June 2009 Mr McGaughey’s IFA wrote to Cofunds Limited enclosing a letter of instruction to switch funds. The enclosed letter which was dated 28 May 2009 signed by Mr McGaughey and provided the following instructions:

“Switch Out and Redirection of Premium

Switch to New fund
Fund



%





%

Cautious Managed Fund
10%


M&G Recovery Fund 
100%

Distribution Fund

10%


Artemis Income Fund
100%”
3. L&G actioned Mr McGaughey’s instructions at the next available pricing date, which was 15 June 2009.

4. On 9 August 2010 Mr McGaughey wrote to L&G about a number of issues regarding the Scheme.  

5. An undated letter from L&G to Mr McGaughey, which he says he received on 28 August 2010, informed him that due to a recently identified system error a number of policies had been charged more Annual Management Charge (AMC) than was intended. On 14 December 2010 Cofunds wrote to Mr McGaughey informing him:

“You may remember a notification within your annual statement letter earlier this year, advising you of a correction to the Annual Management Charge (AMC) and apologising for the impact this had on the size of the document.

A Legal & General system error earlier this year meant that a number of policy holders were asked to pay a higher [AMC] than was appropriate. This resulted in more units being sold than was necessary to cover the correct AMC.

To put this right they had to ‘undo’ a number of transactions that will show on both your consolidated confirmation note, sent in December, and your annual statement next summer. Unfortunately this means these documents will again be larger than usual.”

6. Following an exchange of emails with Mr McGaughey, L&G in an email dated 27 September 2010 stated:

“In regards to the redirect, I hope that with my correspondence and CFPs correspondence sent last week, you now have the information available to confirm that the redirect on your account in April and June 09 did not happen as should have. You have asked me if you will be worse off and as explained in my email on 17 September, when we did the price comparison on 15 September, you were £5 better off leaving the current split of funds. The problem is that neither of us know if in the future you will be worse or better off.

My suggestion is that we do put the redirects onto you new plan as they should have been. I can confirm you were £5 better off when we identified the problem on the 15 September. I need a decision from you on what you want to do.”
7. Mr McGaughey responded to L&G’s email of 27 September 2010 on the same day stating: “If you think I am only £5.00 worse off by doing the redirects please amend now so I have an accurate true plan”. 
8. On 14 October 2010, following an exchange of emails and discussions, L&G sent Mr McGaughey an email stating:

contributions from his employer had been collected at the wrong date, but the contributions had now been applied on the correct date;

the contribution for him on 1 September 2010 has been correctly applied to the 7th;

the last contribution from his employer was collected on 28 September 2010 and this was applied at the correct date; and

the redirect instructions received in April and June 2009 have been applied correctly.    

9. Mr McGaughey responded to L&G on 15 October 2010 regarding the compensation L&G had offered. He stated that he had spent some 200 hours checking L&G’s work and continually finding errors. He said that his IFA’s charging rate was £150 per hour which was a cost to him. He added that he had met with his IFA in March 2010 because his employer had put pressure on him to transfer his pension to their scheme run by Aviva with an AMC of 0.4% and total fund fees on average 30% below L&G for the same funds. He said that he should be compensated for the loss of opportunity in making the decision in March and the time in managing what L&G were meant to be managing and the sum offered of £500 was an insult compared to his losses. 

10. Mr McGaughey was sent two cheques each for £500 as compensation. He cashed the first cheque but not the second.

11. Mr McGaughey initially took his complaint to the Financial Ombudsman Service, but was referred to The Pensions Advisory Service (TPAS) who made enquiries into the matters raised by him. On 18 August 2011, in response to TPAS’s enquiries L&G responded confirming that the Scheme had suffered a catalogue of errors due to confusion over a switch that took place in April 2009. They said that Mr McGaughey’s employer had increased contributions at the same time. The premium collection date was changed in error and there was confusion over what date the collection should take place for both Mr McGaughey and his employer. Due to systems limitations the errors meant that the plan had to be re-set up, but regrettably some of the systems issues transferred across. They are unable to locate a request for a transfer value from their files, but would not have been in a position to quote a transfer value in February 2010 as the policy was not in a position to allow this. The transfer value at February 2010 should have been £219,657.55. 

12. TPAS wrote to Mr McGaughey on 17 September 2011 informing him that the transfer value in February 2010 should have been £219,657.55, but they did not know what transfer value was eventually paid. They said that if he believed that the delay in completing the transfer caused him financial loss, a measure of this loss could be the difference between the value of the benefits that could be secured in the new scheme from the February 2010 transfer value compared to the value of benefits that were secured when the transfer was actually completed. They also requested a copy of Mr McGaughey’s request to L&G for a transfer value together with copies of the correspondence and transfer quotations relating to the transfer that was completed.

13. Mr McGaughey responded to TPAS on 27 September 2011 saying that he had never made a formal written request to L&G for a transfer value. He said that the reason for this was because of L&G’s instructions that at all times he should deal with his intermediary and not them. He had approached his IFA in February 2010 to transfer his pension and gave them a copy of of his employer’s intermediary’s fund charges and his IFA advised him that it would be in his interest to take advantage of the reduced charges under his employer’s scheme. It was at this meeting when they started to look at the detail that L&G’s mismanagement of his account came to the fore. Based on previous forecasts given to him, he would have no idea how accurate the figure of £219,657.55, the amount quoted by L&G of the transfer value as at February 2010, is given that until October 2010 every figure quoted has been incorrect. The transfer value of his fund was £267,453.22.
14. Mr McGaughey has provided a handwritten note of a meeting he had on 19 February 2010. It is unclear from the note with whom he had this meeting, but the note recorded various issues in relation to L&G. The note also shows that a transfer away from L&G was discussed.       

15. TPAS wrote to Mr McGaughey on 4 November 2011 stating that the amount of £1,000 already paid to him by L&G as compensation was the maximum he could expect for general non-specific compensation for distress and inconvenience. They said that as the actual transfer value paid by L&G in February 2011 was £267,453.22 and the figure in February 2010 would have been £219,657.55, he would need to demonstrate that if he had invested the latter amount in February 2010 it would have secure benefits greater in value than he was able to purchase with the former amount, to be able to argue financial loss resulting from L&G’s delay. 

16. Mr McGaughey responded to TPAS on 22 November 2011 stating that L&G had charged him AMC for managing his account which they failed to do so from the outset. He is therefore seeking full refund of the management fees they have deducted amounting to £4,250. In addition, the loss cause by L&G’s delay is their external fund charges which he would not have paid had he been able to transfer in February/March 2010. He guessed that the difference between the charges made by Aviva and L&G was about £700/800. He has no way of checking whether the transfer value of £219,657.55 at February 2010 quoted by L&G is correct. In his view this figure is totally incorrect. The increase from £219,657.55 to £267,453.22 over 12 months is an increase of 21%. If the figure of £219,657.55 is correct then he cannot argue compensation for loss. However, he will require a detailed transaction record to check their figures and if the figure is incorrect he will seek compensation for the difference in value.

17. TPAS wrote to Mr McGaughey on 16 January 2012 stating that he had undoubtedly suffered a number of errors made by L&G, together with delays in obtaining answers to his questions and resolution to his problems between February/March 2010 and October 2010. However, once these errors had been finally resolved, the benefits provided for him under the Scheme represented his full entitlement and he had not directly suffered a financial loss. Although he has experienced errors and delays, the fact remained that all processes and services required to operate the Scheme were in place. The inconvenience and distress caused to him by the errors had been separately compensated. 

18. Mr McGaughey had claimed a lack of accurate information received between June and September 2009 and had he received the correct information he would have transferred up to £50,000 from his Distribution Fund to the M&G Recovery Fund which he believes would increase his pot by about £10,000. TPAS pointed out that based on the unit prices shown on various statements that had been issued by L&G, if £50,000 had been transferred from the Distribution Fund to the M&G Recovery Fund in September 2009, this would have grown to £54,698 by mid-September 2010; whereas if the money had been left in the Distribution Fund it would have grown to £55,061. TPAS added that selecting different dates might produce different results, but it would be difficult to envisage that any reallocation between these funds might produce the sort of increase in the fund values he was suggesting.                       

19. Mr McGaughey brought his complaint to my office.
Summary of Mr McGaughey’s position  
20. L&G claim that the errors were caused by the switch of funds in April 2009. This is incorrect. The errors were first discovered just two months after the Scheme was established. In addition, the error was discovered by his investigation in September 2010 that L&G had failed to take premiums back in October 2007 that had to be rectified. 

21. L&G’s allegations that they did not overcharge fees and the funds were correctly managed are totally false as the correspondence from them admits that they were overcharging. 

22. He totally disagrees with the claim that his fund had performed well over the period. From inception until 5 May 2010, just after he requested a transfer value he had paid £246,319 and his fund was worth £235,094, i.e. a loss of £11,000.  

23. Regarding L&G’s failure to collect premiums from his employer on time and collecting employer’s premiums for over nine months at some 60% less than they should have, they say that they had fixed this only to be found out that their claims were false time and time again. They did not do the work to fix it, it was left to him to recheck everything from the set up of the Scheme to do the work for them from scratch. Even as late as September 2010, he discovered they had missed a payment from October 2007.

24. With regard to the time taken by L&G to correct the Scheme, he does not doubt that they spent time trying to do this. However, he is annoyed that despite all his complaints, for the opening few months they just ignored him. They are paid through charges and management fees by him to carry out instructions. For three years they were giving him reduced figures of what his total fund was worth and this total is what he was tracking daily. 

25. He refutes L&G’s claim that that he did not provide evidence of an investment strategy. His strategy was to transfer away from L&G in March 2010, which is why he met with his IFA in February 2010 and it was at this meeting that trail of the errors from L&G started to unravel.

26. His desire to transfer is well recorded with his IFA, who is the link between L&G and him. A request to transfer could not be actioned until L&G fixed the mess they had made. They do not date letters or put contact telephone numbers on them as their instructions are always that you need to go through your IFA which he did.
27. TPAS claim facts and figures but refuse to back it up with any evidence and pick irrelevant dates out of the air. Had the switch been made correctly in June 2009 he would have seen the changes outlined below in the funds after a three month review.

M&G Recovery price at 24 June 2009             £0.943

M&G Recovery price at 15 September 2009    £1.178

Increase over a three month review period     25%

Distribution Fund price at 15 June 2009          £2.154

Distribution Fund price at 9 September 2009  £2.450

Increase over a three month review                11.4%  
28. The growth in the value of the M&G Recovery Fund was nearly 120% more than the growth of the Distribution Fund. He would on review have automatically transferred further funds from his Distribution Fund, if not all, had he be given the correct information by L&G.   

29. L&G delayed in giving him an accurate transfer value for nearly eight months which lost him the opportunity under his employer’s scheme plus taking advantage of their reduced management charges and fund fees. 
Summary of L&G’s position  
30. They refute the allegation that they overcharged Mr McGaughey in regards to his fees. As TPAS had already explained to Mr McGaughey, all processes and services required to operate the Scheme were in place and the funds themselves were correctly managed. He has been offered separate compensation in respect of the errors and the problems he experienced.

31. They admit that premiums were not collected from his employer on time and that they had collected premiums for over nine months from his employer at some 60% less than they should have done. However, a significant amount of work has been done to correct this and any monies that would have been lost due to incorrect dates have been put back in the Scheme to purchase units at the correct time. 

32. His instructions to switch funds was dated 28 May 2009, but was not sent to Cofunds by his IFA until 10 June. Cofunds received it the next day and L&G actioned the switch on the next prices due date after it was received which was 15 June 2009. There was no error by L&G with regard to this switch. 

33. With regard to the time taken to correct the Scheme, he had an Operation Manager working almost exclusively on this for some time, until the problems were rectified. There have been many errors made on the Scheme and this is not acceptable, which is why they offered Mr McGaughey a total of £1,000 in compensation.

34. The AMC has been properly levied. His fund has performed well over its lifetime. This is in part due to the expertise of the fund management and there has been substantial administrative work undertaken to manage the account over the period in question. All the services required tom operate the Scheme took place, even though there were some administrative errors. 

35. He has provided no contemporaneous evidence of a genuine desire to transfer his fund in March 2010. He now says that this has always been his strategy, but they have not seen any evidence of it. There is no record of any transfer value requests during the period in question. Comparing the management charges between providers does not give an accurate picture of the value given or evidence a loss. He cannot show loss unless he can actually prove that: 1) he was putting into motion a plan to transfer his fund away; and 2) that had he done so, he would have been financially better off and provide evidence of this. 

36. He states that his loss is an estimated £10,000 because he was given incorrect information about the value of the Scheme. He cannot prove that he would have made the switches and neither has he shown any kind of workings to demonstrate a loss. 

37. He states that he lost opportunities under his employer’s scheme, including taking advantage of lower fund fees and management charges. He does not elaborate on those losses or how they are directly attributable to L&G. Without clear evidence of a direct, substantial financial loss which is clearly entirely due to error or omission on their part, they cannot consider a claim.        
Conclusions

Overcharging on fees
38. Soon after the Scheme started a new policy was incorrectly set up and incorrect management fees were charged, but this error was quickly identified by L&G in November 2007 and corrected. However, Mr McGaughey’s claim is not in respect of this error but relates to the fact that L&G have failed to provide a service in relation to the management of the Scheme. He is seeking a full refund of the AMC charged by L&G (i.e. £4,250) plus the difference between the charges made by L&G and Aviva (i.e. £700/800) between February 2010 and February 2011.

39. It is not disputed that L&G had made a number of errors in the administration of the Scheme and this is maladministration. However, despite these errors all services for the Scheme to operate did take place and L&G are entitled to charge the AMC. Mr McGaughey claim for compensation for L&G’s failure to administer the Scheme is the amount of time he has spent in correcting their errors. 

40. While I do not doubt that Mr McGaughey has spent some time correcting these errors, there is no detailed account of how many hours he had actually spent and when he spent this time. Even if such an account was available, the compensation payable would be for non-financial rather than financial loss incurred.

41. With regard to the difference between the charges made by L&G and Aviva, the fact that the Scheme was transferred away from L&G in February 2011 implies that he wanted to transfer. But, there is a lack of evidence to substantiate his claim that he would have transferred in February/March 2010. There is the handwritten note of a meeting on 19 February 2010 where the possibility of a transfer away from L&G was discussed, but there is no correspondence from Mr McGaughey or his IFA to L&G around February/March 2010 requesting a transfer or indicating that he wanted a transfer at that time. In addition, it would not be reasonable to look at difference in charges in isolation without looking at the loss or gain in investment growth over the same period as a result of the transfer. 

42. As it is not possible to identify a financial loss to Mr McGaughey, I do not uphold the complaint against L&G on this part of the complaint.

Failure to collect premiums from his employer on time
43. L&G admit that premiums from Mr McGaughey’s employer were not collected on time and that they had also collected premiums over a period of nine months at some 60% less than they should have done. L&G’s delay in collecting these premiums is maladministration, but all due premiums have now been collected and any loss has been corrected by purchasing units at the correct time. Therefore, apart from non-financial loss, I am unable to find that he has suffered any financial loss.

44. Having identified maladministration on the part of L&G in paragraph 43 above, I now need to consider what compensation, if any, to award Mr McGaughey for the non-financial loss he has suffered. L&G sent Mr McGaughey two cheques for £500 one of which he has cashed. In my view this is sufficient compensation and therefore I am not minded to make any direction on this matter.  In addition, as this compensation was offered and paid to Mr McGaughey before he brought his complaint to my office, I do not uphold this part of his complaint. 

Failure to implement instructions to transfer funds

45. Mr McGaughey’s instruction to switch was dated 28 May 2009 and was sent to Cofunds by his IFA on 10 June 2009. The switched was actioned on 15 June 2009. There is an indication from L&G’s email of 27 September 2010 that the fund switches in April and June 2009 did not happen as they should have. However, this was pointed out to him and the matter was corrected. I am unable to find any failure, and consequently any maladministration, on the part of L&G to implement Mr McGaughey’s instructions in this respect and therefore I do not uphold this part of his complaint. 

Providing incorrect information
46. Mr McGaughey claims that if he has been provided with accurate information between June and September 2009, he would have transferred up to £50,000 from the Distribution Fund to the M&G Recovery Fund which would have increased this total fund by £10,000. However, Mr McGaughey has provided no evidence to substantiate his claim. On the contrary, TPAS has demonstrated that between September 2009 and September 2010 the growth in the Distribution Fund was greater than the M&G Recovery Fund. 

47. For the reasons given in paragraph 36 above, I do not uphold this part of Mr McGaughey’s complaint.

Jane Irvine 
Deputy Pensions Ombudsman 

10 September 2013 
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