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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr Russell Martin-Wright

	Scheme
	Metal Box Pension Scheme (the Scheme)

	Respondent 
	Metal Box Pension Trustees Limited (the Trustee)


Subject

Mr Martin-Wright’s complaint against the Trustee is that his mother was provided with incorrect information when she telephoned in March 2007 as a result of which he did not continue his education.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the Trustee because it has arranged to pay Mr Martin-Wright an allowance for the periods that he was in training and there is no further loss for which it is liable. 
DETAILED DETERMINATION
Provisions under the Scheme Rules

The relevant rule is Rule 13 and it states:
“CHILD ALLOWANCES
13. (1) On the death of a Member leaving a Dependant [sic] Child, a child allowance shall be payable while any such child is a Dependant Child

     (2) During the payment of a Dependant’s Pension the annual amount of the child allowance, where there is one Dependant Child shall

…


(c) in the case of a Pensioner…be one-fifth of the Pension to which the Pensioner would have been entitled at the date of his death if no part had been commuted under Rule 9(1) or given up under Rule 10

…

“Dependant Child” means an unmarried Child under the age of 18 or at the discretion of the Trustees over that age and either (1) disabled …(2) receiving full time education or vocational training and under the age of 23…but, in any case, shall exclude any Child in receipt of any part of a Dependant’s Pension”  
Material Facts

1. Mr Martin-Wright is generally known by the surname of “Martin” and I adopt that for the remainder of this document.

2. Mr Martin was born on 14 April 1988. He is the son of Mr Kenneth Wright and Mrs Linda Martin, whose relationship ended in about 1989. Mr Wright was estranged from them both when he died on 31 January 2007. At the time Mr Wright was a pensioner under the Scheme. 
3. Mr Martin enrolled on a degree course at Sparsholt College on 11 September 2006.  According to Mrs Martin, in January 2007 he was unwell and did not attend the college and he did not return to Sparsholt College to complete his course following his father’s death and a car accident.  According to evidence later obtained from the college by the Trustees, Mr Martin’s “registration” was closed on 2 July 2007.
4. From 10 September 2007 to 23 June 2009 Mr Martin was studying an electrical course at East Surrey College.
5. In March 2007 Mrs Martin telephoned the Scheme about Mr Wright’s death. On a sheet showing details of Mr Wright’s membership of the Scheme dated 27 March 2007 the following hand-written note was made:
“Ex-wife rang. CSA has told her Mr Wright died Jan 07. Do we have any details. Is son entitled to anything. Son age18 not in full-time education – No entitlement. Spoke to CSA – DoD 31.1.07
…

No further information”  
6. Mrs Martin’s version of this conversation is that she told the person that she spoke to that Mr Martin was over 18 and had left school.  She says that she was then told that no benefits would be payable.
7. In a handwritten letter dated 27 March 2007 (the same day as the phone call) to the Scheme Mrs Martin said:
“I have been informed by the Child Support Agency that Kenneth has died.

I need to find out the circumstances for he is the father of my son Russell Craig Thomas Martin-Wright ….

I would like to know if any provision is made for Russell in terms of life cover with Metal Box. At one time I believe I was indeed a beneficiary under the name of Ledbrooke.  There is a substantial debt in child maintenance.
Following my phone call to you, it is slightly worrying to me that at present you are not aware of his death. I should be certain you see of the facts before I explain to Russell.

I would therefore be grateful to hear further from you.”
(There is, on file a very similarly worded handwritten letter of the same date.  It seems, though, that the one I have quoted from above is the one that was sent, since it is date stamped as received on 29 March.)
8. The only response appears to have been in early April, when (after a phone call from Mrs Martin) the Scheme wrote to Mr Martin with details of Mr Wright’s bank account.
9. In January 2012 (I understand prompted by a television programme) Mrs Martin made contact with Xafinity paymaster (Xafinity), by then the administrators of the Scheme, about any benefits that might be due to her son from the Scheme.

10. Xafinity asked Mr Martin to complete forms about his education. They pursued enquiries with the colleges and there was further correspondence with Mrs Martin. After an initial decision to award a pension in relation to the second period of education only (because the Trustee understood that Mr Martin’s time at Sparsholt College ceased in January 2007 before his father died, later corrected to July) the eventual outcome in July 2012 was that it was decided that an allowance should be paid in relation to both periods of education. The gross annual amount of the allowance on Mr Wright’s death was £1,625.56. The gross sum for the first period was £703.25 and for the second it was £3,111.32.
11. Mrs Martin (on behalf of her son) was still unhappy, and following correspondence from the Pensions Advisory Service (TPAS) the Trustee wrote to Mrs Martin and stated that while it concluded that there was no maladministration in 2007, it had some sympathy due to the unfortunate circumstances of the case.  It sent Mrs Martin a cheque for £609.15 made up as follows: £317.31 for additional child allowance over the summer of 2007; £91.84 interest on the total child allowance for the period February 2007 to July 2009 and £200 for distress and inconvenience. 

Summary of Mr Martin’s position  
12. Mrs Martin (for Mr Martin) remains dissatisfied for the reasons set out below.

13. She says that if Mr Martin had been receiving a pension he could have continued the degree course at Sparsholt and one of the reasons he did not was to take a course nearer home.

14. She also says that he could have completed an electrical testing course in 2010 following on from his studies at East Surrey College.  (She says he did not continue his education because he could not afford to.) Mrs Martin provided the Trustee with a receipt showing that Mr Martin enrolled in two part-time electrical courses at East Surrey College in January 2013. 

15. She says that Mr Martin is now working, but with half the salary he could have earned had he completed his degree or the electrical training. 
16. She says that it was the responsibility of the Trustee to contact Mr Martin personally, making him aware of the benefits and send him the necessary forms. 

17. When she first telephoned the Scheme in 2007 she asked for the bank account into which Mr Wright’s pension was being paid into, but they would not give her this information quoting the Data Protection Act and would only write to Mr Martin. They informed Mr Martin of the name of the bank account his father’s pension was paid into, but nothing more. She says that under the Data Protection Act “by law” the Trustee should have informed Mr Martin of his child allowance and details of the Scheme, sending him the necessary forms and information so that he could make a claim for benefits. 

Summary of the Trustee’s position  
18. The Trustee points out that the contemporaneous note, taken on 27 March 2007 when Mrs Martin telephoned the Scheme, recorded “Son aged 18 not in full-time education”. It was reasonable for the Scheme administrator to conclude that Mr Martin was not entitled to a child allowance.

19. The Trustee’s view is that Mrs Martin has provided insufficient evidence to support that Mr Martin would have completed the degree course had he received the child allowance. It is of the view that the absence of a child allowance was not a significant factor, as Mr Martin, continued in a full-time vocational course until July 2009. It understands that Mr Martin was offered the opportunity to retake his first year at Sparsholt College and chose not to do so.

20. It considered the request to make a further payment to Mr Martin for the Electrical Testing course that he needed to take to become a fully qualified electrician. The evidence Mrs Martin provided was of part-time courses. Under the Rules it is not able to make a payment in respect of the part-time courses that Mr Martin took in 2013 or any additional courses he intended to take in the future. A “Dependant Child” for the purposes of the Rules must be in full-time education or vocational training to receive a child allowance. 
21. In the event that there is a gap in a child’s full-time education or training, such as a gap year before university, it may allow a child allowance to be put on hold for that period and later recommenced. However, it is not able to recommence a child allowance after a significant period, where an individual wants to return to full-time education or vocational training.

22. It considers that it acted fairly in the circumstances, providing a child allowance for the full period of education and training with interest for late payment.   
Conclusions

23. Mr Martin’s complaint turns largely on the information given to his mother when she telephoned in March 2007. The evidence as to the content of that call is, on the one hand the hand-written note which records that the Scheme was told Mr Martin was not in full-time education and on the other, Mrs Martin’s recollection that she was told that no benefits were payable if he had finished school.

24. For obvious reasons, I would normally give a contemporary record greater weight than a recollection some years later.  But I also have to take into account that if Mrs Martin had been asked about education rather than school, it would have been peculiar for her not to have said that Mr Martin was in education, if he was.  There are three possible explanations.  One is that Mrs Martin misunderstood the question. Another is that the Scheme did ask about school and not education more generally, notwithstanding that they evidently knew that full-time education was the qualification to be considered for a child allowance.  The last is that Mrs Martin said Mr Martin was not in full-time education, because at that point he was not attending college and was, at the least, uncertain about his next steps - though that is not what Mrs Martin says happened.

25. But whatever the content of the phone call, Mrs Martin wrote a letter on the same day asking about death benefits.  She referred only to “life cover” but a proper answer to her question would almost certainly have included information about the child allowance.  Indeed I think there is a very strong argument that the phone call deserved a written reply – or a more detailed oral one that would have resulted in the facts about Mr Martin’s education emerging.

26. Mrs Martin has stated that the Trustee had a responsibility to contact Mr Martin personally. She says that under the Data Protection Act the Trustee is legally required to inform Mr Martin of the child allowance. The Trustee would only become involved once more information had been obtained about the facts of Mr Martin’s education, when it would need to consider whether or not a child allowance was payable. The Data Protection Act is, as its name suggests, about protecting data that bodies hold.  It has no requirements about giving general information to others, except when a person wants a copy of data held about them. 

27. The Trustee has paid the benefits that would have been paid if it had known about the courses at the time. But it does not accept that it should be liable for the further harm that Mrs Martin says he has suffered. Mrs Martin says that Mr Martin had he been receiving an allowance he would have stayed longer in education (either the degree course or the electrical training).  She says that if he had done he would be earning more now.
28. I have not heard from Mr Martin himself, but it does not seem that lack of money could have been primary reason that he discontinued the degree course in 2007.  He had, after all, signed up for it not expecting to receive any money from the Scheme. Mrs Martin has herself explained that the reason that he stopped in 2007 was illness, distress and a car accident. And he did continue his education, albeit nearer home which Mrs Martin says was to save money.  The gross sum in question was about £1,600 which is not, in terms of a student having to support themselves, a very large proportion of the likely annual expenditure.
29. A further problem for Mr Martin is that the Trustee can only be liable for the reasonably predictable consequences of anything they did or did not do.  I do not think it was predictable (particularly in view of my comments above) in February 2007 that Mr Martin would change from a degree course to an electrical training course if he did not receive the child allowance.

30. Mrs Martin says that the reason Mr Martin did not complete his electrical training with the testing course was lack of money.  She has asked the Trustee to pay the cost of the course, which is not something that would normally be within its powers.  However the Trustee might, if it had started paying the allowance in 2007, have paid a continuing allowance had Mr Martin continued his studies after 2009.  But the evidence Mrs Martin has produced concerns part-time courses whereas allowances only relate to periods of full-time education or training. So, on the face of it Mr Martin would not have qualified for a continuing allowance even if he had taken such a course. But even if there was a relevant full-time course I do not find that the Trustee could in 2007 have foreseen that not paying him an allowance would mean that in 2009 he did not complete an electrical training course.

31. As to whether Mr Martin would have been earning had he completed his degree (or the electrical testing course) that is a matter of pure speculation (including that he would have obtained his degree and gone on to a successful career in the leisure industry).  From an entirely neutral standpoint, and without reaching any judgment about Mr Russell’s abilities in that regards, the loss of earning is simply too remote a consequence of not paying the allowance for me to make an award. 
32. In conclusion, Mrs Martin strongly believes that her son has been let down. I can fully understand why she feels protective in the circumstances.  I do think that the Scheme could have handled matters better in 2007, but as a matter of law they simply did not have the very broad duty of care towards Mr Martin that Mrs Martin seems to think should have been exercised. But anyway, since the payments already made to Mr Martin are at least the same as he would have received had the Trustee known about his educational courses at the time, plus appropriate compensation for distress, I do not uphold the complaint.
Tony King 
Pensions Ombudsman
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