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PENSION SCHEMES ACT 1993, PART X

DETERMINATIONS BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr William Kirkland

	Scheme
	Vickers Group Pension Scheme

	Respondents
	Rolls-Royce plc, Rolls-Royce plc


Subject
The Trustees provided Mr Kirkland with incorrect information about his retirement benefits, upon which he says he relied when he decided to retire and when he made purchases that he says he would not have otherwise made. 

The Pensions Ombudsman's determination and short reasons

The complaint should be partly upheld against the Trustees because they provided incorrect information to Mr Kirkland. The provision of incorrect information would have been an influence in Mr Kirkland’s retirement planning. However, I do not find that his position changed in reliance on the misinformation.

DETAILED DETERMINATION

Material Facts
1. Mr Kirkland left pensionable service under the Scheme on 15 May 1981. He opted to take a refund of his contributions for service prior to 6 April 1975, plus a deferred pension for service after 6 April 1975. 

2. There is a document apparently dated, on a rather poor copy, 28 September 1991.  I think, however, that it is likely to have been sent in 1981 as it is apparently accompanied by a form that Mr Kirkland signed and returned in 1981 – and it refers to his options on leaving service in 1981.  In it the Trustees informed Mr Kirkland that his deferred pension payable on retirement was £984.93. This information was correct. 

3. On 3 May 2000, the Trustees informed Mr Kirkland that his deferred pension had increased to £1,898.68. This was incorrect.

4. On 15 April 2011, in response to a request for a transfer value figure, Mr Kirkland was told that a transfer was not possible as he was within twelve months of his normal retirement date.  A statement was enclosed that was headed at the top “ESTIMATED NORMAL RETIREMENT OPTIONS AS AT 03/12/2011” but above the relevant figures it said “YOUR ESTIMATED EARLY RETIREMENT FIGURES” (my emphasis).  It said that his retirement options were an annual pension of £2,401.56 or a reduced pension of £1,570.56 plus a tax-free cash lump sum of £10,470.03. It also said “This statement is an estimate, which is not binding on the Trustees.  When your exact date of leaving has been agreed a precise calculation will be provided.” Obviously there were a number of errors in this statement including, crucially, the figures. 

5. Mr Kirkland decided to retire early from his then employment in May 2011. 

6. Mr Kirkland says that until his benefits from the Scheme were due to be paid he lived off private income. In June 2011, Mr Kirkland bought a new car for £18,500. In October 2011 he spent £1,418 on a holiday. 

7. Mr Kirkland reached his normal retirement age on 3 December 2011. He received a notification, dated 2 December 2011, from the Trustees a few days later. They informed Mr Kirkland that his retirement benefits were a full pension of £984.56 (plus a spouse’s pension of £492.48) or a reduced pension of £686.92 (plus a reduced spouse’s pension of £492.48) and a tax-free cash lump sum of £3,755.30. These figures were correct. 

8. On 20 December 2011, the Trustees told Mr Kirkland that the 3 May 2000 and 15 April 2011 figures had been incorrect. They explained that in May 1981, when he left service, the estimated pension he was told he would receive (£984.93) had been incorrectly recorded as his pension at leaving service, rather than his pension at normal retirement age.

9. Mr Kirkland asked the Trustees to honour the 15 April 2011 figures as he had focused his retirement planning around them, saying that it was unacceptable that the Trustees had made mistakes as long as 30 years ago, which they had only just communicated to him.

10. Mr Kirkland did not mention his expenditure on the car and holiday at this point. His complaint was based around the pension figures only. On 9 January 2012, when comparing the 15 April 2011 and 2 December 2011 figures, he told the Trustees that “your pension proposals/projections have been a fundamental part of my ‘pension in retirement’ consideration and this variation is just not acceptable.” On 17 January 2012, Mr Kirkland told the Trustees that he had “assessed my retirement” based on the incorrect 15 April 2011 figures and that, in hindsight, perhaps he should have accepted the incorrect figures and retired then. 

11. The Trustees declined Mr Kirkland’s request with a stage 1 Internal Dispute Resolution (IDR) decision on 25 January 2012. They explained that, although earlier errors had been made, his correct pension entitlement, calculated in accordance with the Scheme Rules, from 3 December 2011 was £984.93.  

12. Mr Kirkland lodged a stage 2 IDR appeal and contacted The Pensions Advisory Service (TPAS) for assistance. He told TPAS that he had based his retirement planning around the 3 May 2000 figures and was shocked to discover, two days after his official retirement date, that his pension was lower than he had been led to believe. 

13. TPAS explained the principles behind mistakes of this type and told Mr Kirkland that he was only entitled to his correctly calculated level of benefits from the Scheme. They told him that his claim was limited to irrecoverable financial expenditure resulting from the incorrect information he received and that he was expected to mitigate his loss. 

14. Mr Kirkland stated that had he known that the 3 May 2000 figures were wrong he would have transferred his entitlements out of the Scheme in an effort to achieve a greater return on it, as part of his future retirement planning. In an effort to explain that he had treated the figures he had been given as being correct, Mr Kirkland told TPAS, in a letter dated 9 March 2012 that, upon receiving the 15 April 2011 figures, “determination on final pension income was solidified and action on expenditure settled … I decided to take early retirement at the end of May 2011.” 

15. Mr Kirkland said that he had bought his new car and had taken his holiday in anticipation of receiving the £10,470.03 tax-free cash lump sum as stated on 15 April 2011. 

16. TPAS contacted the Trustees on Mr Kirkland’s behalf with information about his expenditure on the car and holiday. In the meantime, on 28 March 2012, the Trustees sent Mr Kirkland their stage 2 IDR decision, which was to repeat their stage 1 IDR decision. 

17. The Trustees informed Mr Kirkland and TPAS (and later, this office) that, as the information about his expenses had not been submitted to them as part of his IDR appeals, they could not now consider them as financial losses. 
Summary of Mr Kirkland’s position 

18. He had initially based his retirement plans around the 3 May 2000 figures and had reached his final decision to retire on the 15 April 2011 figures.  He had always intended to retire on his actual normal retirement date (3 December 2011) but, when he received the 15 April 2011 figures, he decided that he could afford to retire a few months earlier. He had no reason to question the 15 April 2011 figures as they were proportionate to 3 May 2000 figures.

19. Had he known at the time that the figures he was basing his decision to retire upon were incorrect, he would not have retired early in May 2011.

20. Because he thought he would be receiving £10,470.03 as a tax-free cash lump sum in December 2011, he thought he would use his private income to not only fund his retirement until December 2011, but to buy his car and take his holiday. He is now unable to replenish the money he spent, particularly on the car and holiday. These expenses were incurred because he was given incorrect information by the Trustees.

21. He would not have taken the holiday if he had known that the 15 April 2011 figures were incorrect and he would certainly sell the car if he knew that the Trustees would make up the loss in its value. To sell it before the Trustees are prepared to compensate him does not make financial sense.

22. He could not mitigate his loss by trying to get his job back because by the time he was notified of his correct entitlements it was too late to ask for his job back or seek alternative employment as he had reached his normal retirement age. 

23. Much distress has been caused by the late notification of his correct entitlements and the financial adjustments he has had to make are significant, especially since he has spent money on the car and holiday. 

Summary of the Trustees’ position

24. The Trustees have explained how their errors occurred and have apologised for them. By incorrectly recording what should have been Mr Kirkland’s deferred pension as the pension on the date he left service, the increases in deferment were added to an amount that already included anticipated increases to the pension.

25. They accept that they provided Mr Kirkland with incorrect information before his retirement date. 

26. Mr Kirkland did not raise his car and holiday as issues before or during the IDR procedures. It was only after TPAS intervened and explained how claims for financial losses could be made in cases of reliance on incorrect information that Mr Kirkland decided to claim this expenditure from the Trustees. Prior to TPAS’ involvement Mr Kirkland’s claim only related to how the incorrect information affected his retirement planning. If Mr Kirkland had suffered financial losses as well, he would have mentioned these much earlier than he actually did. 

Conclusions

27. Mr Kirkland was given incorrect information about his retirement benefits in 2000 and thereafter. He had no way of knowing that figures given to him on 15 April 2011 were incorrect. 

28. I accept that the figures were potentially material to Mr Kirkland’s retirement planning and expenditure.  What I have to decide is whether Mr Kirkland would have acted any differently if he had known the correct figure.  I also have to decide whether any he steps that he did take in reliance were reasonably foreseeable.  As a matter of law, the Trustees cannot be liable to compensate him for unpredictable actions, even if they were taken in reliance on the incorrect figures.

29. All of the steps Mr Kirkland says he took were before the pension was due to come into payment.  The Trustees provided pension figures in advance in the knowledge that they would influence retirement plans.  In context (and noting that figures on the same, wrong, basis had been provided for 30 years) I do not think it unforeseeable that Mr Kirkland might retire from other employment in anticipation of receiving a pension some time later.  

30. However, he did not say at the time the error came to light that he would not have retired.  He said that he wished he had taken his pension early or transferred out – in each case on the assumption that he would have benefited from the error.  (I am sure he did not realise that, in either case, even if the mistake remained unnoticed at the time, he would still have been vulnerable to having money recovered from him at a later date - but that is beside the point.)  

31. It was less foreseeable that he would spend money that he could not otherwise afford in advance of receiving it. That is not to say that it did not feature in his spending decisions, or that it would have been unreasonable for it to be relevant to them.  But it would not be foreseeable that he would have committed a significant sum of money that he did not yet have, if he could not have covered the expenditure if it did not arrive.  In particular, the new car was acquired in June.

32. Even if that were not so, the evidence is against him having made expenditure decisions wholly in reliance on the incorrect figures. He did not initially mention to the Trustees, when he compared the figures he had been given, that he had spent any money.  He based his claim only on how the incorrect information affected his retirement planning. He first mentioned his expenditure after TPAS had alerted him to the possibility of basing his claim on having spent the money. 

33. But Mr Kirkland has, for a very considerable time, been significantly misled as to his entitlement.  I have found that the figures will have been material to his decisions, even if I cannot say that he relied solely on them in a way that was predictable by the Trustees.  He will have suffered considerable disappointment when he found that his plans were made in expectation of the higher benefits, even if not in reliance on them.  I uphold the complaint to that extent.

Directions

34. I direct that within 28 days the Trustees shall pay Mr Kirkland the sum of £1,000 for the distress caused to him by their maladministration as described above. 

Tony King

Pensions Ombudsman

4 March 2013
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