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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs Margaret Willan 

	Scheme
	Teachers’ Pension Scheme

	Respondent 
	Teachers’ Pension 


Subject

Mrs Willan complains that Teachers’ Pensions (TP) have stopped paying her ill health pension as she returned to work and now are seeking to recover an overpayment. TP have also withheld her normal retirement benefits. 
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be not be upheld against TP because they have they have a right to seek the recovery of the overpayment from Mrs Willan. 
DETAILED DETERMINATION
Relevant Regulations 

Teachers’ Pension Regulation 1997 

E4 Entitlement to payment of retirement benefits

(1)  a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation. 

(2)In Case A the person-

(a)has, subject to paragraphs (2A) and (2B), attained the normal pension age, 

(b)has ceased to be in pensionable employment, and 

(c)is not within Case B or D.

(3)In Case B the person-

(a)has attained  the normal pension age , 

(b)has ceased after 31st March 1972 and after attaining that age to be in pensionable employment, but would have ceased to be in such employment before attaining that age had not the employment continued beyond the attainment of that age due to a period of paid sick leave, and 

(c)has become incapacitated before attaining that age.

(4)In Case C the person-

(a)has not attained  the normal pension age , 

(b)has ceased after 31st March 1972 and before attaining  the normal pension age  to be in pensionable employment, 

(c)is incapacitated, became so before attaining the normal pension age, and

(i)immediately before he became incapacitated-

(aa)was in pensionable employment, or 

(bb)was taking a period of unpaid sick leave, maternity, paternity , parental  or adoptive leave (taken with the consent of the person's employer) or a career break which, in each case, followed on immediately after a period of pensionable employment, or 

(cc)was paying additional contributions under old regulation C9 or regulation C10, or  

(ii)made an application for payment under regulation E33(2) such that it was received by the Secretary of State before 6th January 2007, or 

(iii)(where neither paragraph (i) nor (ii) applies) his ability to carry out any work is impaired by more than 90% and is likely permanently to be so.

(5)In Case D the person-

(a)has attained the age-

(i)of 50, if he is not a post-5th April 2006 entrant and attained that age before 6th April 2010, or 

(ii)of 55 in any other case, 

(b)has ceased after attaining that age but before attaining  the normal pension age  to be in pensionable employment or excluded employment, 

(c)is not within Case C, and 

(d)has not received and is not to receive compensation under Part III of the Teachers (Compensation for Redundancy and Premature Retirement) Regulations 1997 (discretionary compensation for termination), and his employer has notified the Secretary of State in writing-

(i)that his employment was terminated by reason of his redundancy or in the interests of the efficient discharge of the employer's functions, and 

(ii)that the employer has agreed that he should become entitled to retirement benefits under this Case. 

(7)In Cases A and B the entitlement takes effect as soon as the person falls within the Case. 

(9)In Case D the entitlement takes effect as from the day after the end of the employment. 

(10)In no case shall a person be regarded as having ceased to be in pensionable employment until at least one day has passed without the person being in pensionable employment.
Material Facts

1. Mrs Willan completed an application for ill health early retirement benefits on 27 January 1997.  Mrs Willan ticked the box confirming that she would not be employed in a teaching capacity after her retirement date. She signed the declaration confirming “I will inform Pensioner Services Section of the Teachers’ Pension Agency if I begin employment in education at any time during my retirement.” TP considered the application and it was their decision that Mrs Willan was not unfit for the foreseeable future, so her application was refused. Mrs Willan was informed of their decision on 7 July 1997. 

2. Mrs Willan appealed the decision and it was reconsidered by TP on 2 September 1997. Mrs Willan’s employer and union provided new information which TP’s medical advisers considered and it was then their opinion that Mrs Willan met the criteria for ill health early retirement. 

3. TP informed Mrs Willan on 24 October 1997 that she met the criteria for ill health early retirement. TP received details of Mrs Willan’s final salary and service from Warwickshire County Council on 4 November 1997. They confirmed that Mrs Willan was in receipt of half sick pay from 3 June 1997 to 30 November 1997. TP started to pay the ill health benefits from 1 December 1997, which included an enhancement of 6 years 243 days which was added to Mrs Willan’s reckonable service. 

4. Mrs Willan experienced work related stress at her previous employers and in order to boost her confidence she attended teaching courses from July 1997 onwards. As a condition of the course she had to undertake 20 hours of one to one teaching with a person who suffered from learning difficulties.

5. Mrs Willan says that she was informed by an employee from Warwickshire County Council that she could return to teaching as long as it was not with a state run school, but colleges and independent schools were fine. She completed her 20 hours with Tile Hill College (the College). She says they she was meant to be paid however, she did not submit claim forms. She was informed by the College that they could not accept her voluntary service and must pay her for her service which they did at the end of April 1998. 

6. TP say that Mrs Willan was in fact working part time from September 1997 with her hours increasing until 1999 when she was given a full time position. 

7. The College wrote to TP confirming that Mrs Willan was eligible to become a member of the Teachers’ Pension Scheme (the Scheme) from 23 September 1997. 
8. Mrs Willan agrees that she was given a permanent position from September 1999. The College returned form 263 to TP to opt her out of the Teachers’ Pension Scheme (the Scheme), which Mrs Willan signed on 15 November 2000. 

9. Mrs Willan continued to be in full time employment until 27 July 2010. 

10. TP were notified that she was re-employed in July 2010 and asked Mrs Willan to complete the certificate of re-employment. TP suspended Mrs Willan’s ill health pension from August 2010. 

11. Mrs Willan completed an application for normal retirement benefits which was submitted to TP in November 2010. TP did not inform Mrs Willan of the outcome of their investigations and she invoked the Internal Dispute Resolution (IDR) procedure. 

12. Stage One of the IDR was issued by TP on 21 October 2011. They informed Mrs Willan that she had a responsibility to inform TP if she returned to work as a Teacher. TP said that the overpayment was in the region of £81,000. TP withheld the normal retirement pension, saying: 

“In terms of paying your Age retirement pension, it is only right that agreement is first reached on how to recover the overpayment. I must, therefore, ask you to respond, as soon as possible, with your proposals for repayment. To reiterate, the final figure will not differ greatly from the one quoted. In order to assist in reaching an agreed way forward, it would be appreciated if you would also complete the enclosed Means Questionnaire…” 

13. Stage two of the IDR was considered by the Department for Education (DfE), who said that it was their conclusion that the regulations had been interpreted correctly and Mrs Willan should not have received an ill health pension while she was employed. They added that Mrs Willan was employed by the College while she was on sick pay with Warwickshire County Council; in effect, they allege that Mrs Willan was in continuous employment even though she made an application for ill health early retirement. Further DfE said in relation to withholding the normal retirement benefits that: 

“..I understand that you are now entitled to receive Age retirement benefits as you have ceased employment. TP have informed me that they have a policy to seek recovery of all overpayments of pensions, and as these overpayments stem from public funds I agree that they have a duty to pursue such recovery. It is not unreasonable that an agreement is reached about recovery of the overpayment before any further benefits are paid.” 
14. TP have confirmed on 8 March 2013 to this office that they have reinstated Mrs Willan’s normal retirement pension. They still would like Mrs Willan to complete the means assessment in order to repay the overpayment. 

Summary of Mrs Willan’s position  
15. Mrs Willan says that she did not deliberately deceive TP and was told by Warwickshire County Council that she was allowed to work in a place of higher education, a private school or university but not at a state run school. While working for the College she was a member of the Lecturers’ Union and therefore did not consider herself a teacher. Further as a Lecturer she believed she was a member of the Lecturers’ Pension Fund. No one explained to her that being a Lecturer still meant that she was eligible to join the Scheme. 
16. She says that she did inform the College that she was a retired teacher before she attended the course. 

17. She sought permission from Warwickshire County Council before attending the training course and she spoke to her union; neither advised her against attending the course or explained the impact it would have on her ill health retirement pension. 
18. The College did send annual returns prior to her opt-out to TP and these returns should have alerted TP to her re-employment. Yet TP continued to pay her pension while accepting her opt –out from the Scheme while being employed with the College. 

19. Mrs Willan says that her ill health was caused by her previous employers bullying and she felt she was humiliated constantly. Mrs Willan adds that it has to be recognised that she suffered humiliation and harassment by her former employers for eight months which led her to resign from her post. She only attended the training course with the College to regain her self esteem. 

20. TP have sent a breakdown of how much pension they have paid since Mrs Willan’s 60th birthday. However, Mrs Willan says that since TP have stopped making her payments from 2010, the figures they have supplied for 2010/11 and 2011/12 tax years is incorrect as she had received no payments from TP for these two years. 
21. Mrs Willan says that she does not accept being held responsible for the overpayment. She says that TP held computer records and when she opted out in 1999, TP should have alerted her that she was already in receipt of a pension. She reiterates the point that she did not know that there was only one pension scheme for teachers. 
22. Mrs Willan says that her current circumstances have changed. She needs to look after her grandson who had to move schools because he was being bullied at his former school. Mrs Willan had to use her savings to pay for his private school fees as there was no space for him at her local comprehensive schools. As a result she cannot repay the overpayment. 
23. Mrs Willan wrote to her local MP about her grandson although she says she sent the letter by recorded delivery she never received a reply. She says she has been trying to get her local authority to place her grandson in a local school rather than pay for his private education. 
Summary of TP’s position  
24. Mrs Willan did not notify TP about her re-employment, which is a breach of the declaration she made to TP when she submitted her ill health application. 
25. Mrs Willan opted out of the Scheme some three years after her retirement. This only ceases contributions from being collected, it is not a notification of being in teaching employment. The covering note which accompanied the opt out form confirmed that Mrs Willan was initially part time and later became full time, but it made no reference to her receiving ill health retirement benefits. TP is meant to receive notification of re-employment via a form TR6 which is completed by the employer. No such form was received from the employer until 2010. 

26. The overpayment totals £82,929.92, which TP wants Mrs Willan to repay. 
Conclusions

27. Since TP have resumed the repayment of Mrs Willan’s normal retirement benefits, there is only one outstanding issue which needs to be addressed. That issue is the overpayment.  
Overpayment 

28. Mrs Willan completed an application for ill health retirement in January 1997 and initially it was declined but subsequently after appeal was awarded. Mrs Willan confirmed that she would not be taking on a teaching position and she declared that she would inform TP if she was re-employed in education at any time during her retirement. 
29. I can accept Mrs Willan may have undertaken a training course which required her to do 20 hours one to one sessions, however while I do not doubt Mrs Willan’s recollection, the fact remains the College has confirmed to TP that Mrs Willan was eligible to become a member of the Scheme from 23 September 1997. Her appeal for ill health benefits was approved in October 1997 and later paid in December 1997. 

30. TP did not know that Mrs Willan was employed by the College. They based their figures on what Warwickshire County Council supplied. It would not be unreasonable to say that Mrs Willan was effectively in continuous employment, as she was working with the College from July 1997 and had been receiving half pay sickness payments from Warwickshire County Council up until November 1997. Mrs Willan could have informed TP about her employment regardless of the hours she worked in 1997, which would have allowed TP to re-evaluate the application for ill health early retirement. 

31. No further contacts were made by Mrs Willan to TP until she reached her retirement age. Annual returns were returned by the College, however this does not mitigate the responsibility on Mrs Willan to inform TP herself of any changes. So while TP held computer records, Mrs Willan still had an obligation to inform TP that she was working. 
32. The starting point is that overpayments are recoverable. Mrs Willan may have a defence to an overpayment claim if she reasonably believed she was entitled to receive the payments. But the onus was on her to inform TP if she took up employment, particularly as she had signed a declaration to this effect. It is my conclusion that Mrs Willan should have been proactive and had two opportunities to inform TP that she was employed, in 1997 when her appeal was being processed and certainly after completing the opt form and letting TP know that she was re-employed. 

33. Further, Mrs Willan says that she believes she would have been a member of the Lecturers’ Pension Fund, as she was a Lecturer with the College. While no such fund exists, any misapprehension Mrs Willan had should have been displaced when she submitted her opt out to TP. This should have alerted her to the fact that her position was within TP. Therefore, as per her signed declaration, she should have informed TP of her employment with the College in 1999. 

34. If, especially in 1999, Mrs Willan had informed TP of her employment then her overpayment would not have been as significant as it is now. 

35. Mrs Willan has had the benefit of approximately £82,929.92 in pension payments from 1997 to 2010 which she should not have had and was not entitled to, therefore it is reasonable for TP to ask for the overpayment to be repaid.  Mrs Willan says that she has to pay for her grandson’s education which makes her ability to repay the overpayment difficult, however the school fees seem to be paid from her savings and not from her pension income. I note too she refers to problems suffered by her Grandson, but whilst I appreciate that her grandson may be experiencing difficulties the overpayment still needs to be repaid. 

36. I will direct TP to ensure that any repayment arrangement does not cause Mrs Willan any undue financial hardship. TP can arrange for a means assessment to be completed in which Mrs Willan can list her outgoings and after they have received it, a reasonable arrangement should be agreed between TP and Mrs Willan to repay the overpayment. 
Normal retirement benefits 

37. When this case first came to my office TP were withholding Mrs Willan’s normal retirement benefits until she agreed to complete a means test form allowing agreement to be reached over how she would repay the overpayment.  Since then TP have reinstated the pension despite Mrs Willan failing to complete a means testing form.  There is therefore no need for me to determine whether the withholding was appropriate.  
38. As it is however clear that Mrs Willan needs to come to an arrangement with TP to repay the overpayment I simply note that the income received from her normal retirement benefits will allow her to repay the overpayment even if a repayment schedule is set over period of time. 
Directions   

39. Within 21 days of this Determination;
· TP will come to an arrangement with Mrs Willan to ensure that the repayment of the overpayment of £82,929.92 does not cause her any undue financial hardship. 
JANE IRVINE 

Deputy Pensions Ombudsman 

14 May 2013 
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