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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs Susan Connelly

	Scheme
	NHS Injury Benefit Scheme

	Respondent 
	NHS Business Services Authority (“NHSBSA”)



Subject

Mrs Connelly complained that her application for Permanent Injury Benefits (“PIB”) was wrongfully declined by the NHSBSA, the administrators of the Scheme.
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against the NHSBSA because its decision was based on specialist advice, which in the circumstances it was entitled to accept. 
DETAILED DETERMINATION
Material Facts
Overview
1. Mrs Connelly worked in the NHS until 1988. In 1987 she suffered an injury which she said was work-related, thereby potentially qualifying her for PIB. However she did not claim benefit at the time, because the qualifying conditions were misrepresented. Commencing in 2007 the NHSBSA carried out an exercise to identify people who might similarly have been misled, and invited applications from them. Mrs Connelly applied in 2008.      
2. Two conditions must be satisfied in order to qualify for PIB. Firstly, there must have been a qualifying work-related injury. Secondly, that injury must have caused a permanent loss of earning ability (“PLOEA”) of at least 10%.

3. On 23 February 2009 Mrs Connelly was informed that her application had been unsuccessful. It was accepted that she had suffered a qualifying injury but it was not accepted that there was a PLOEA in excess of 10%.
4. Mrs Connelly then invoked the Scheme’s Internal Dispute Resolution Procedure (“IDRP”). The Stage 1 decision, dated 12 October 2009, confirmed the initial decision of 23 February. At Stage 2 on 26 May 2010, however, the NHSBSA retreated further from that position, saying now that it was not accepted that the injury was work-related.

5. Following her complaint to me, the NHSBSA considered the matter afresh and reverted to its initial position that there had been a work-related injury, but that there was not a consequential PLOEA in excess of 10%. NHSBSA also offered her £75 compensation for inconvenience related to three typographical errors in the earlier correspondence.
More detailed background 
6. Because there is now no dispute over whether Mrs Connelly suffered a qualifying injury, the remainder of this Determination will be concerned only with the question of PLOEA.

7. As far as is relevant here, Scheme regulation 4.1 provides that 

“Benefits … shall be payable … to any person … whose earning ability is permanently reduced by more than 10 per cent by reason of the injury or disease …” 

8. The following medical advice was received by the NHSBSA and relied on for the purpose of the initial decision of 23 February 2009:

“Whilst a causal connection has been accepted … there is a likelihood that the effects of that accepted condition would have disappeared before age 65 years, and thus that there would not have been any PLOEA. Such … conditions settle in time and this would allow a return to clerical work before she was 65. She has been able to return to clerical duties in 2005 and took on 2 part time clerical posts in 2007 which amounted to 37.5 hours per week.”  

9. The medical advice received in relation to the IDRP Stage 1 appeal had nothing significant to add with regard to PLOEA.

10. Because the medical adviser advising in relation to IDRP Stage 2 considered that Mrs Connelly’s injury was not attributable to her employment, he did not go on to consider the question of PLOEA.
11. After this position was confirmed in the NHSBSA’s formal response to her complaint to me, Mrs Connelly said that the medical adviser at IDRP Stage 2 had misinterpreted her notes and so had been mistaken about the sequence of events in 1986/7. The NHSBSA referred these comments to the medical adviser, who decided to seek clarification from her GP.

12. After this clarification was obtained, Mrs Connelly’s account was accepted and it was again decided that her injury had been attributable to her NHS employment. The medical adviser then went on to consider PLOEA.

13. His advice was as follows:
“Mrs Connelly has written in her application form that she had two roles as a … secretary and an …Office Manager at April 1st 2007. Together this amounted to 37.5 hrs per week at a salary of £15,000 per annum. Mrs Connelly left her NHS employment in May 1998. From the IDS Pay Review Directory 1988 a full time Band B Nursing Auxiliary would have earned between £9,675 and £11,015. She suffered an injury which has made her permanently incapable of returning to her former role, but after some time she was able to obtain alternative employment as above. We need therefore to compare the salary of the role that she eventually took up with that of the one she had to leave. In 1988 a similar role as a secretary in for modestly paid example [sic] at the North British Housing Association attracted a salary between £10,311 and £12,130. Thus in this case there is no permanent loss of earning ability.”    
14. The NHSBSA accepted this advice and on 10 January 2013 confirmed that its decision to decline Mrs Connelly’s application stood.
15. Mrs Connelly reached age 65 in May 2013.

Summary of NHSBSA’S position
16. As above.  NHSBSA said it had no reason to disagree with the advice from the Scheme’s appointed medical advisers.

Summary of Mrs Connelly’s position
17. Mrs Connelly said that she could not work until 2005, when she took up permitted part time work with her local political party, which allowed her to earn up to the maximum of £78 pw without affecting her State incapacity benefits. Following a change to her benefits and personal circumstances in 2007, her MP offered her additional hours for which she was remunerated as described in her PIB application.

18. In support of this statement, she referred me to a number of doctors’ letters and medical certificates, dating mostly from the late 1980’s and early 1990’s, essentially advising that she was unable to work. She also referred me to the decision of a Medical Appeal Tribunal held on 5 April 1993 to the effect that she was 10% disabled from 13 January 1991 for life.

19. (However it should be noted here that this decision also stated “We are satisfied that since the decision of the Medical Board dated 19/7/1990 there has been an unforeseen aggravation of the results of the relevant injury/prescribed disease.”)    

20. She submitted, with supporting figures, that if she had remained in NHS employment, her estimated earned income would have been £323,237 whereas over the same period her actual earnings were £123,381, which she said equated to an estimated loss of earning ability of 89% [sic]. 

21. She added that her job title of Office Manager is “inflated”, as she is the only paid employee in the organisation, and she managed no staff.

22. Mrs Connelly disputed the adoption of age 65 in the permanency requirement, pointing out that the only employment contract she had received specified a normal retirement age of 60, which was also the age at which she received her State pension.        

  Conclusions

23. In an earlier, similar, case, the Pensions Ombudsman had found that the NHSBSA was not wrong to take “permanent” to mean lasting until age 65. Indeed, the NHSBSA said that it relied on that earlier finding in Mrs Connelly’s case. Although Mrs Connelly disagrees, I have no reason to reach a different conclusion here.

24. The Pensions Ombudsman was also satisfied in an earlier similar case that there is nothing within the Scheme regulations to suggest that only evidence available at the time of leaving service may be taken into account when considering an entitlement to PIB. When Mrs Connelly applied for PIB in 2008 she had already re-entered full time employment before age 65. I do not consider that the NHSBSA or its medical advisers should be expected to close their eyes to that fact. 

25. Mrs Connelly is aggrieved at the time this whole process has taken. Eventually, by January 2013, the position had reverted to what it had been in February 2009; namely, that attribution was accepted but that a PLOEA in excess of 10% was not.

26. Nevertheless there were not excessive delays by the NHSBSA at the various stages. Although the IDRP Stage 2 decision appears to have been rather late, being issued on 26 May 2010, Mrs Connelly did not make her stage 2 application until the previous 4 April. Almost a year after the Stage 2 decision was given, on 5 April 2011, she sought the advice of the Pensions Advisory Service (not mentioned in the Material Facts above) which led to correspondence lasting until the end of that year. Since she applied to me, there have been a number of exchanges of correspondence with the NHSBSA, bringing us to the position we are in now. In summary, it does not seem to me that the NHSBSA can be held materially responsible for delays.

27. I return now to the merits of her application.

28. Although the NHSBSA would normally expect to rely on and accept specialist medical advice, it should not do so unconditionally. It is responsible for reaching the decision and so it should be fully satisfied with the information in its possession before it does so.

29. In February 2009 it appears that the medical adviser simply considered that the effects of Mrs Connelly’s injury should have worn off before she was 65. The doctor did not comment on whether that view was actually consistent with the reality of the matter. He appeared simply to note that she had now been able to engage in employment, relying on this to conclude that “there would not have been any PLOEA.”

30. In my view the right course of action would have been for the NHSBSA to consider whether the effects of Mrs Connelly’ injury had indeed worn off. If they had not, consideration should then have been given to whether there was a consequential PLOEA in excess of 10%. 
31. A detailed explanation of the assessment of PLOEA was given at the final review of Mrs Connelly’s application in January 2013.

32. Mrs Connelly has sent me salary comparisons but I believe that, in doing so, she has misunderstood the requirements of the Scheme regulations. The fact of her employment since 2005 (although I appreciate that she continues to say that the relevant age limit should be 60 and not 65) demonstrates that her incapacity for remunerative employment was not permanent. 

33. Indeed, even in 1993, she was assessed as only 10% disabled, which does not appear to indicate incapacity for any type of work. Thus the next question is whether there was a permanent loss of earning capacity and, if there was, how much was it?    Loss of earning capacity is not assessed by calculating total earnings over a given period and comparing it with what the person believes they would have earned in their old employment. See paragraphs 13 and 31 above.   

34. We are considering relevant circumstances some 20 years apart, in 1988 and from 2005 onwards. Over that period the RPI doubled. In 2007 Mrs Connelly says she was earning £15,000 pa. The medical adviser says that a comparable post in 1988 would have attracted a salary of between £10,311 and £12,130. That might raise questions whether this was in fact an appropriate comparator.   
35. Indeed, Mrs Connelly appears to submit that her recent job title was artificial and also that she would have been better off financially if she had been able to continue in her nursing job. However in my opinion the decision to accept this as an appropriate comparator was one which a reasonable decision-taker could have reached. Mrs Connelly’s employment arrangements appear to have been specially tailored for her and, although they may not be unique, it seems to me that it would be extremely difficult to try to identify and establish a more suitable comparator in 1988.  
36. It follows that the NHSBSA was entitled to decide that Mrs Connelly did not suffer a PLOEA in excess of 10% in consequence of her injury.

37. As I have found no maladministration in reaching this decision, and as I am not persuaded that the NHSBSA was materially responsible for delaying the consideration of her PIB application, I do not consider it appropriate to direct the NHSBSA to increase its offer of £75 as described above.  

Jane Irvine 
Deputy Pensions Ombudsman 

10 October 2013 
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