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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr L

	Scheme
	Skandia MultiFUNDS Personal Pension Scheme

	Respondent(s) 
	Skandia MultiFUNDS Assurance Limited


Subject

Mr L has complained against Skandia concerning the duplication in the payment of his annual pension which they caused in a two‑month period and are now seeking to recover from him.  Mr L says he is not in a position to repay the amount at the rate Skandia is suggesting.

The Deputy Pensions Ombudsman's determination and short reasons
The complaint should not be upheld against Skandia because any ‘change of position’ defence will not succeed as a reasonable reliance test that this overpayment was Mr L’s money will fail.  Skandia is able to seek recovery of the overpayment and to date have been reasonable over the repayment terms offered.

Whilst paying Mr L’s annual pension twice within two months is maladministration and has caused non-financial injustice, Mr L has had and continues to have an interest-free loan which is comparable to a few hundred pounds of compensation each and every year and is adequate redress.
DETAILED DETERMINATION

Material Facts

1. In April 2009 Mr L approached ABC Limited, a firm of independent financial advisers, (“the Adviser”) and a copy of the financial review completed by the Adviser has been supplied.  That review stated that Mr L’s employment would be ceasing in July 2009 but that he may become self-employed thereafter.  Mr L has subsequently said there were discussions of him being retained on a consultancy basis by his former employer but these did not come to fruition.

2. Mr L, after taking advice from the Adviser, established a personal pension with Skandia at the end of August 2009.  Mr L transferred his personal pension plan from another provider to Skandia and a total sum of approximately £290,000 was paid across in September 2009.  In October 2009 Mr L took his pension commencement lump sum (circa £70,000) but took no pension income at that time.

3. The Adviser has said he contacted Skandia in March 2010 to clarify how Mr L could draw his pension income.  Mr L says Skandia had said he had various options about how he could take his pension; either on an ad-hoc basis, annually, monthly, or a combination of these subject to HMRC’s maximums each year.

4. Mr L has supplied copies of relevant statements from his joint bank account with a high street bank (“High Street") and credit card accounts with High Street bank, Credit Card Company ‘A’ and Credit Card Company ‘B’.  Mr L has said he uses his credit cards as much as possible for his outgoings in order to collect the rewards (e.g. flying club miles).

5. The balance of Mr L’s High Street bank account as at 5 March 2010 was £15,155.22.

6. The balance of Mr L’s High Street bank account as at 1 April 2010 was £1,693.99.  Apart from a credit of £200 the only other credits of significance between 5 March and 1 April 2010 were five weekly credits of £145.15 in respect of Mr L’s State pension.  Mr L’s Credit Card Company ‘A’ and High Street bank credit card bills of £5,827.30 and £5,419.17 were paid off during March 2010.

7. In April 2010 Mr L applied for his pension income to be paid as a single payment for the maximum amount (£17,500 a year gross) for that policy year (2009/10) but Skandia told him that a single ad-hoc payment was not possible.  Pensions were paid annually or monthly.

8. On 20 April 2010 the Adviser emailed Skandia’s Head of Operations about other errors that had occurred.  The next day the Adviser emailed again saying the point remained that he had informed his client that he could take ad hoc payments of income as well as monthly amounts as advised in an email from his Skandia sales consultant.  However, staff at Skandia’s head office had said this was not allowable and even though he was told this in writing Skandia were not prepared to honour it.  He went on to say that his client had been waiting since 7 April 2010 for his pension income and if Skandia would not change their policy his client would not receive his income until 25 May 2010.

9. Skandia’s Head of Operations replied on 22 April about the option types for payments and among other things said,

“On the payment of the £14,000, normal disinvestments do indeed only take seven working days, but payments from our pension products pass through our payroll systems so that the appropriate levels of income tax can be deducted and accounted for to the Inland Revenue.  The fact that these payments are only made once a month is clear in our literature and I am sorry if you were given wrong information when you telephoned.  While your client has not been disadvantaged by the wrong information, I am prepared on this occasion to make a concession and advance the payment of £14,000.  This will be made in the next couple of days.”

10. On 22 April 2010 Skandia paid £14,102 (representing the net payment after tax) to Mr L using the Clearing House Automated Payments System.  The advance payment came from Skandia’s own money and not from Mr L’s pension plan.

11. The balance of Mr L’s High Street bank account as at 5 May 2010 was £11,709.50.  Payments in from 1 April to 5 May 2010 included his weekly State pension of £147.55 (x4); another credit of £200; £14,102.44 from Skandia; and a one-off credit of £3,000.  Withdrawals over that same period amounted to £7,879.67.  Most of the deductions from Mr L’s High Street bank account were for less than £200 and covered certain daily living items like utility bills.  The most significant withdrawal was £6,424.03 to pay Mr L’s High Street bank credit card account.  This credit card bill related to spending in the period from 20 March to 19 April 2010 (i.e. before the first pension payment).

12. Skandia paid a further, second, £14,102.44 to Mr L from his pension plan on 25 May 2010.  The balance of Mr L’s High Street bank account immediately prior to that payment was £7,096.82.

13. The balance of Mr L’s High Street bank account as at 4 June 2010 was £13,686.80.  Payments in from 5 May to 4 June 2010 included his weekly State pension of £147.55 (x4), a credit of £200, and the second payment of £14,102.44 from Skandia.  Over the same period withdrawals amounted to £12,918.80 and the most significant of these were the debit clearance of a cheque for £3,500; a debit for £895.74; and £7,406.42 to pay Mr L’s High Street bank credit card account.  This credit card bill related to spending in the period from 20 April to 19 May 2010 (i.e. before the second pension payment was made).

14. Skandia wrote to Mr L on 23 June 2010 saying that its internal audit had identified a double payment.  They stated they should not have made the payment on 25 May as they had already sent him his annual income on 22 April outside of their normal procedures.  They apologized for this error and said that no additional funds had been disinvested from his pension policy in relation to this error but this overpayment could be subject to unauthorized payment tax charges.  Accordingly, they requested Mr L send a cheque for the overpaid income amount of £14,102.44 to avoid any tax charge on both Skandia and him.
15. On 26 June 2010 the Adviser emailed Skandia’s Head of Operations and wrote that he had had a very distraught Mr L on the telephone for 30 minutes who was currently on a two week holiday in Portugal.  Mr L’s son had opened Skandia’s letter of 23 June (which he was authorised to do) and had read the contents to Mr L which was the reason why he was very distraught.

16. The balance of Mr L’s High Street bank account on the day he knew about the erroneous second payment (i.e. 26 June 2010) was £17,940.17.

17. The balance of Mr L’s High Street bank account as at 5 July 2010 was £15,379.86.  Significant payments in from 4 June to 5 July 2010 included his weekly State pension of £147.55 (x4), and two credits of £4,295.44 on 16 June and £2,145.00 on 23 June.  Total withdrawals over the same period equated to £5,738.94, the most significant of which were £1,072.67 on 21 June to pay Mr L’s 5 June Credit Card Company ‘B’ bill; a card transaction for travel money for £1,046.48 on 22 June; and £2,170.65 on 1 July to pay Mr L’s High Street bank credit card account (in respect of expenditure from 20 May to 19 June).

18. Mr L’s Credit Card Company ‘B’ bill of £5,287.40 as at 5 July 2010 covers spending from 19 June to 5 July.  Mr L’s spending, other than petrol expenditure, up to 26 June includes £103.50 and £165.60 with golfing travel company; £2,028.56 with Virgin Atlantic on 21 June for flights to the USA; and four transactions on 23 June with a holiday resort organising company totalling £2,145.50 (i.e. £830.50 + £531.50 + £252 + £531.50) in respect of accommodation in the USA.  Mr L says he booked this holiday to the USA (for him and his wife) at the same time as he paid for it.  Mr L has orally told me that they were away between October and early December 2010 and it did not occur to him to cancel this holiday but contends a refund would not have been possible because of the special discounted terms it was booked under (e.g. as a flying club point rewards member).

19. A statement of Mr L’s High Street bank account as at 5 August 2010 showed he was overdrawn by £636.65.  The only significant payments in from 5 July to 5 August 2010 related to his weekly State pension of £147.55 (x4).  Withdrawals over that period amounted to £16,611.69 with the most significant being debits of £1,744.14 on 6 July; £4,195 to a travel company on 6 July; £5,287.40 to pay Mr L’s Credit Card Company ‘B’ account, and £4,177.41 to pay Mr L’s High Street bank credit card account (covering 60 transactions from £2.49 at Clinton Cards to £609.13 at Aviva Insurance).  Mr L says 12 people were travelling to Spain and the £1,744.14 and £4,195 were the accommodation costs.  The holiday had been partly arranged several months before with flights having been booked through a low-cost airline [the cost (£2,736.22) of which were paid on 10 March 2010 and appears on his 19 March High Street bank credit card].

20. The Adviser challenged Skandia about the tax charge point and in a letter dated 16 July 2010 to Mr L Skandia reiterated events, accepted the overpayment was not an unauthorised payment for tax purposes and apologized again.  They also said that, in view of the fact it was their mistake they were prepared to accept a reduced amount of £13,800 by cheque in settlement of the issue.

21. The Adviser has said that, Mr L spoke with Skandia’s Head of Operations throughout the rest of July and into August / September 2010 to present his proposals of a repayment plan, acknowledging that he wanted to settle this matter as he recognized the monies should be repaid.  Mr L asserts that, despite leaving a series of messages with the then Head of Operations’ Secretary he received no calls back to agree the terms.

22. Mr L was later informed that the Head of Operations had left the company.  Mr L has said he believed that someone would take over his case and waited for a reply to his proposals from Skandia (though Mr L has not alluded to what these proposals were).

23. There was email correspondence between the Adviser and Skandia during December 2010.  Skandia said they fully accepted that Mr L had expressed his intention to repay the money but, to date, he had been unable to present any concrete suggestions as to how this may be achieved and had rejected all of their proposals.  This was not a situation that improved with time and they believed it was reasonable to press Mr L to repay the money he owed them.  On 29 December 2010 Skandia wrote to Mr L again saying they needed to recover the overpaid monies and in light of their errors and inconvenience caused they were willing to reduce the amount owed to £12,500.

24. Skandia proposed that Mr L either send them a cheque for £12,500 or for this sum to be repaid over a three‑year repayment plan equating to £347.22 a month, starting from January 2011.  Skandia also stated that, if Mr L failed to take action within 14 days they would instruct solicitors to commence legal proceedings.

25. The Adviser emailed Skandia on 10 January saying Mr L had just returned from holiday and he had had complained to the Financial Ombudsman Service (“FOS”).  However, as the nature of the complaint related more to the administration of his pension FOS suggested he contact the Pensions Advisory Service (“TPAS”).

26. TPAS said the most sensible course of action notwithstanding anything that had been said or done to date was for Mr L to consider his financial position and offer a repayment plan that suited his circumstances.  TPAS felt that a company could not subject an individual to financial hardship.  The Adviser said his client was keen to settle this issue and Mr L would now consider how much was affordable and would come back to them in the next two days.

27. After Mr L assessed his financial position, including his income / expenditure and level of emergency funds, a further email from the Adviser to Skandia was sent on 12 January 2011.  Mr L’s pension income was only from the State and Skandia, and he was aware his drawdown could potentially reduce from 2014 due to the proposals of capping the maximum GAD rate.  To avoid financial hardship Mr L considered he was able to repay an agreed figure of £12,500 by monthly repayments of £150 per month, with the proviso that should the amount become unaffordable causing financial hardship he was able to amend the £150 downwards.

28. On 5 April 2011 Skandia sent a letter to Mr L saying that they had previously exercised their discretion to reduce the sum from £14,100 to £12,500.  Unfortunately, as the repayment terms suggested by Mr L were unreasonable to Skandia, they were withdrawing their offer to reduce the sum owed and would be seeking recovery of the full sum.  They said that this matter had been prolonged by Mr L’s failure to act reasonably and set out the legal position on restitution of monies.

29. Skandia issued a draft statutory demand.  They gave Mr L 14 days to make a reasonable repayment offer / schedule which they consider to be either to clear the overpayment immediately, or in at least 24 months or to place a charge over property or any combination of this.

30. Further correspondence was exchanged in April between Mr L, the Adviser and Skandia.  The Adviser subsequently explored how any charge over property would work.  In response Skandia said,

“With regard to the charge over the property – if Mr L has property then Skandia would take a charge over the house so that when it was sold our debt is paid from the proceeds.  This would take the form of a legal charge which would be registered against the property very similar to a mortgage – but obviously not securing a loan, but a debt.  There would be costs associated with this course of action and we would expect these to be added to the debt.”

31. Skandia felt some of that correspondence was delaying / stalling tactics and that the client was not taking the matter sufficiently seriously as they had received nothing reasonable from Mr L despite it being about 12 months since the overpayment.  Skandia considered when the overpayment was made it should have been apparent that an error had been made and yet Mr L made no attempt to query the second payment with Skandia or to return it.  The Adviser replied setting out the sequence of events.

32. The Adviser said that, at May 2010 Mr L had large sums of monies coming in and out of his bank account.  At one point Mr L phoned his bank to obtain a balance only (not a history of transactions) to ensure he had sufficient funds to pay for a substantial family holiday.  He did have these funds and therefore these were spent.  The funds included the double payment, although at this point Mr L was unaware that the double payment had been made.  That information had previously been communicated to Skandia on a number of times.

33. Further the Adviser contended that, to repay £14,100 over 24 months per month would be £1,175 (in fact it should be £587.50).  Mr L was married and their total net monthly income was £1,851 and this would leave Mr and Mrs L with £676 per month.  Mr L had stated his Council Tax, utilities and telephone bills amounted to more than that sum, and questioned Skandia over how food and clothing would be provided.  He explained Mr L did not have £14,100 to repay the money in full and felt Mr L had taken all reasonable steps to settle the outstanding amounts.

34. There were further email exchanges and a suggestion by Mr L that they seek mediation, which Skandia did not take up.  Skandia stated mediation was not part of the statutory demand process.  As a result, the parties could not reach agreement over how the debt should be repaid and Skandia proceeded with issuing a statutory demand under section 268(1) (a) of the Insolvency Act 1986 for £14,102 at the end of April 2011.

35. Following that demand, Skandia’s records indicate Mr L spoke to them on 6 May 2011 and that he improved his offer of repayment to £2,500 from each pension payment.  Skandia noted that that would be a payment in May and October and that would clear the debt in three years.

36. In a letter dated 7 June 2011 to Mr L, Skandia confirmed receipt of £2,500 on 24 May 2011 as the first instalment of his repayment of the monies he owed them which reduced the amount outstanding to £11,602.  Skandia confirmed it would not seek to apply any interest to that sum.  Skandia also took the opportunity to confirm the repayment plan that had been proposed saying that £2,500 would be paid in October 2011, April and October 2012 and April 2013.  A final £1,602 would be paid in October 2013 to clear the balance of the debt.

37. The repayment plan was then disputed.  The Adviser contended that the offer was to make a similar payment in twelve months’ time (and not bi-annually).  TPAS were consulted.  They suggested Skandia was contacted once more with their literature and that a repayment method was arranged that did not cause financial hardship.

38. Further correspondence ensued which included an offer from Mr L to pay the balance of £10,000 (rather than £11,602) over four years (i.e. £2,500 a year) from April 2012 to April 2016.  Skandia rejected that offer and referred the matter to an external ‘debt recovery solicitor’, Bond Pearce LLP.  TPAS became involved again and their proposal was that a charge over property might be a solution.  The Adviser told TPAS this was something that Mr L was prepared to do, but it should be based on £12,500 of which £2,500 had been paid leaving £10,000.  However, in view of the numerous errors other than the overpayment he would like to agree a sum nearer £8,000.  Skandia indicated that they found a charge acceptable but they considered the amount should be for the principle sum less £2,500 which Mr L had paid off in May 2011.

39. On 31 May 2012 Bond Pearce sent a letter to Mr L pursuing the debt and invited him to discuss payment options.  They said they considered Alternative Dispute Resolution, such as without prejudice negotiation or mediation, might be more suitable then litigation.  The Adviser telephoned Bond Pearce on 1 June as he thought their letter was unreasonable.  The telephone note made of discussions indicated it was on a without prejudice basis.  The Adviser recounted events and it was reported (including inaccuracies) that:

· Mr L had taken a lump sum of £70,000 for his retirement and been paid a further £12,500 for his first year’s income.  The Adviser said there was in the region of £100,000 in Mr L’s bank and at the time he had been booking holidays and travel golf trips here and there and was therefore unable to notice the £12,500 overpayment.

· Bond Pearce commented £12,500 was a lot of money to not notice to which the Adviser replied that as he had a lot of money going in and out Mr L did not realize this.

· Bond Pearce further commented that if Mr L had £100,000 in his bank they found it difficult that Mr L was able to spend all this amount of money in two months (and so be unable to repay the overpayment) and the Adviser acknowledged that.

40. Bond Pearce LLP sought a voluntary charge over Mr L’s property but no agreement was reached.

41. Mr L says he is now trying to sell his property but in the current climate there have been no offers for it.

Conclusions

42. It seems to me that Skandia initially tried to be helpful by making a payment out of its own resources in April 2010 so that Mr L could avoid having to wait for his annual pension until May 2010.  Having done so, the ‘normal’ automated pension process in May 2010 needed to be intercepted in order to cope with the ‘abnormal’ process carried out in April 2010 but that did not happen.  There is no dispute that there was an overpayment due to the sum of £14,102 being mistakenly paid twice, for which Skandia is at fault.

43. Mr L, though, has not suffered any financial loss / injustice as a result of receiving this overpayment as only one deduction has come from his pension fund.  He may have suffered some non-pecuniary injustice for which some compensation may ordinarily be due or off-set against the overpayment.  Nonetheless, I will consider non-financial injustice later.

44. As a result of offers being made and withdrawn by Skandia about the sum that needed to be repaid to resolve this matter, what is now in dispute is the amount which Mr L owes as well as the time period over which such an overpayment should be repaid.

45. Skandia offered to reduce the amount owed to £13,800 and then £12,500 on the given repayment terms.  Although Mr L says he has accepted the amount of £12,500 he disagreed with the actual repayment terms that Skandia offered.  Mr L needed to accept Skandia’s offer in whole and cannot vary their offer by choosing which parts he accepts and which parts he disagrees with.  By offering his own repayment terms Mr L has, in effect, rejected Skandia’s offer and made his own counter-offer which Skandia is then free to accept or decline.  Skandia rejected Mr L’s terms and so, in my opinion, there has been no agreement.  Thus, the amount owed remains the original overpaid amount of £14,102 less £2,500 which has been repaid so far (i.e. £11,602) – though compensation for any non-financial injustice also needs to be considered.

46. The legal position is that Skandia has a legal right to recover this overpayment (under the legal doctrine known as restitution).  This principle is founded on the simple proposition that a third party cannot in conscience retain money to which he is not entitled, and by which he has been unjustly enriched at the expense of the true owner of the money.  So the starting point is that overpayments are recoverable.  In some circumstances where an overpayment has arisen as a result of mistake, there may be a defence to an action for recovery.  The defence being available not simply because there has been a mistake but because the person who is asked to repay the money may be able to claim a “change of position” defence in reliance on the mistaken overpayment and as a result it might be inequitable for him or her to have to repay either all or some of the money.

47. Although Mr L has not cited such a defence and has said he acknowledges that he needs to repay the money, he has also said he was expecting large amounts to arrive in his bank account and so he spent the money in good faith.  Though he has not argued for a ‘change of position’ in those precise words, it is only fair that I consider this.

48. Certain criteria need to be fulfilled for a ‘change of position’ defence to be successful, of which a causal connection or link is one such criterion.  In this case there would need to be a causal link between the overpayment and any change of position.  So any actions/expenditure that Mr L either took before the overpayment was made to him on 25 May 2010 or after he became aware of its erroneous existence could not be said to be causal connections vis-à-vis him acting to his detriment in reliance of the overpayment.  In addition, Mr L would also be under a duty to mitigate any detriment (loss).  For instance, if Mr L had booked a holiday but had not yet gone on it, he would be expected to cancel the holiday.  Any loss may then be restricted to a loss of a deposit or any money not refundable on cancellation if the holiday was paid in full.

49. A ‘change of position’ must also be a genuine change and be to his detriment.  In other words, it was something that he would not otherwise ordinarily do but for the overpayment, and cannot be reversed.

50. But anyway such a defence would not be open to Mr L if he knew, or ought to have reasonably known, that he was receiving more than his entitlement.

51. I do not consider that money arriving in Mr L’s bank account without any explanation could be considered a representation by itself.  If the individual was – or should have been – aware that something was amiss, it is reasonable to expect them to make some enquiries before spending the money.  So the first question to ask is whether it was reasonable for Mr L to act as he did or should he, as Skandia argue, have realised something was not right and made enquiries when he was told of his bank balance.
52. Mr L did not learn of this overpayment from Skandia until 26 June 2010.  So, at first sight, there is a period from 25 May to 26 June 2010 when Mr L may have changed his position based on him possibly believing that this overpaid money was his.  His Credit Card Company ‘B’ bill certainly shows he booked his USA holiday costing about £4,175 during that time.  But before considering whether Mr L changed his position to his detriment, he must satisfy ‘the reasonable test’.  Mr L was also sent other information by his bank.  From his 5 May 2010 bank statement Mr L ought to have been aware that he had been paid his annual pension on 22 April.  Further, his 4 June 2010 bank statement records the second erroneous annual pension payment on 25 May.  Allowing three or four days for Mr L to receive his June bank statement through the post, then a smaller window / period emerges (from, say, 25 May and 8 June 2010) in which Mr L might not know about the overpayment.

53. Mr L says he has very little savings.  Though he received his pension commencement lump sum (tax free cash) in September 2009 I am led to understand from Mr L that he has some health issues, which is reflected on the Adviser’s 2009 financial review, and so he and his wife decided to enjoy life while they could.  It appears latterly that Mr L has been regularly going on holiday three or four times a year.  Mr L’s joint bank account with High Street bank shows that by the beginning of April 2010 he and his wife had about £1,700 which might possibly explain why he decided to start drawing his pension at that time.

54. The High Street bank sends Mr L statements on a monthly basis and so he ought to have known the balances of and transactions on his bank account at certain intervals during the period from April to July 2010.  Further, Mr L appears to ask for balances by telephone on an ad-hoc basis.

55. I also observe that there is no significant spending by him between 25 May and 8 June.  In my view Mr L ought to have been aware from his 4 June 2010 High Street bank statement that his annual pension from Skandia had been paid to him again, and so a ‘change of position’ defence does not seem credible.

56. I note that Mr L says he was responsible for booking all holidays for his family, relatives, friends and also members of his golf club.  But the only holiday he appears to have booked between 25 May 2010 and 26 June 2010 was a holiday to the USA for him and his wife.  Mr L has said he checked his bank balance by telephone and on the strength of this balance he booked and paid for a holiday (to the USA).  Mr L’s position is that he was expecting large payments in and out of his bank account and so was unaware of this overpayment.  But the test is whether any reasonable person in his position should have identified the discrepancy.  In my view they should.  Even if Mr L had not read his 4 June 2010 bank statement in detail, it does not seem reasonable for him to be able to believe from the evidence available that his balance could have been around £18,000 when he booked his USA holiday.  Mr L’s High Street bank credit card bills of April (£6,424) and May (£7,406) were nearly enough to expunge his annual pension of £14,102.  The £14,102 that had been paid in error could not be accounted for by the two payments in June totalling £6,440 and a significant difference remained.  In addition, for much of May 2010 his bank balance had been around £7,000 / £8,000.  He had been sent a credit card statement on 19 May saying he owed High Street bank £7,400 which he knew (or ought to have known) would be taken by direct debit in early June.  So the two large payments in (of £4,295 and £2,145) in June are negated by the payment out of £7,400.  There is no other explanation which could justify a balance of around £18,000 particularly when other outgoings of around £1,000 for payment of his Credit Card Company ‘B’, and £1,000 for travel money are considered too.

57. Since Mr L cannot, in my opinion, meet ‘the reasonable test’ it is not necessary to consider if he then acted to his detriment.  I have not therefore considered Mr L’s duty to mitigate any of his losses and whether it was possible to cancel his USA holiday once he became aware of the overpayment on 26 June (if not before) – though it seems he did not attempt to do so.

58. As an aside, it is also worth mentioning that rather than mitigate his position Mr L seems to have continued booking another holiday on 6 July (having paid for the flights in March) despite knowing of the overpayment.  A ‘change of position’ defence relies on acting in a way that a person would not ordinarily have done but for the overpayment.  The action of continuing to book an additional holiday to Spain in July 2010 after he was aware of the overpayment does not support any contention that Mr L would not have booked his USA holiday on 21 / 23 June but for the overpayment.

59. So, all in all, I do not consider a ‘change of position’ defence can succeed and Skandia should be free to seek recovery.

60. Since Skandia is able to recover the overpayment, this naturally leads to how that will be achieved.  Mr L has said he acknowledges that he needs to repay the money but cannot afford the amounts that Skandia were imposing.  I always consider if the form of repayment is fair or not.  It would normally be expected for an overpayment to be repaid over a timeframe of no less than the period over which an overpayment occurred.  In this case, the overpayment was made over one month – although the overpayment itself represented an annual payment.  So from that perspective the initial offer to repay the overpayment over three years does not seem to me to be unreasonable, though when those terms lapsed Skandia later suggested two years.  But, generally, the repayment should also not cause hardship.

61. Mr L’s income consists of his State pension (£7,644 in 2010/11) and his Skandia pension (£14,102 net of tax in 2011/12), and he says he supports his wife who does not work and is currently under State Pension Age.  Looking at statements for his High Street bank account for the four-month period from 1 April to 5 August 2010 his expenditure amounted to £43,146 (i.e. £7,879 + £12,918 + 5,738 + 16,611) (or £129,438 if this figure is annualised) whereas his total income was around £21,750 per annum.  Even allowing for payments in of £9,440 in this period, Mr L spent about one-and-half times his annual income in this four-month period without regard for his income requirements for the other eight months of the year.  Consequently, Mr L’s financial affairs are now not in a good state but he must accept a lot of the responsibility for that.  I note he says he is now trying to sell his house but this is proving difficult in the current economic climate.

62. Skandia and Mr L have disagreed over the repayment terms.  I do not consider it is for this office to dictate what the repayments terms should be.  Having concluded that Skandia can recover this debt, the terms of repayment are really a matter for the parties to agree, possibly with Mr L taking debt counselling advice from local authority services or the Citizens Advice Bureau.  If agreement cannot be reached amicably then Skandia, as they can recover the debt, would need to consider what appropriate action they may want to pursue.

63. Whilst Mr L says he cannot afford more than £150 per month, Skandia clearly do not want to deal with small monthly repayments which could occasionally be missed over a long period of time and it is understandable that they may prefer a charge being placed on certain property as it gives them some security against the debt.

64. Both parties seem amenable to Skandia placing a charge on Mr L’s property and that may be a possible solution.  If such a charge is possible, this alternative approach could alleviate Mr L from any financial hardship from making repayments out of his income.

65. Finally there is the matter of non-financial injustice.  The amount of compensation for distress and inconvenience is usually modest and typically ranges from £100 to £350 – though in rare cases it can be more.  In this case I note that the overpayment was identified quickly (i.e. within a month of being made).  Further, I am mindful to note that Skandia does not propose charging Mr L any interest on the debt of £14,102.  Mr L is therefore effectively receiving an interest-free loan which is worth a few hundred pounds a year.  Accordingly, I consider that that saving in interest each and every year is more than adequate compensation for any distress and inconvenience caused.

66. Accordingly I do not uphold the complaint.
Jane Irvine 

Deputy Pensions Ombudsman 

10 October 2013 
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