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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Ms Josephine Clough

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondent(s) 
	Department for Education (DfE), Learning and Skills Improvement Service (LSIS), Teachers' Pensions


Subject

Ms Clough’s complaint is about the provision of inaccurate, misleading and delayed information relating to her retirement benefits which led to her to accept voluntary redundancy, which she would not otherwise have done.
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be partially upheld against Teachers’ Pensions and LSIS because, although both respondents’ actions led to the provision of inaccurate, misleading and delayed information, it was reasonable for Ms Clough to realise that the information available to her was unreliable.
DETAILED DETERMINATION

Material Facts

1. Ms Clough initially joined the Scheme in April 1992 when she was employed by East Sussex County Council.  Her benefits were frozen in September 1993 when she left the Scheme.  Her benefits were later transferred into the Local Government Pension Scheme (LGPS) in 2001.
2. Ms Clough was employed by the Centre for Excellence in Leadership (predecessor to LSIS and hereafter referred to as such) in November 2005.  She asked about joining the Scheme but was incorrectly told by LSIS that she was not eligible to do so.
3. On 1 October 2008, following further queries by Ms Clough, LSIS recognised that she was eligible to enter the Scheme and she re-joined.  Her benefits were transferred from LGPS and Teachers’ Pensions confirmed in May 2009 that this had bought her 31 years and 250 days of pensionable service in the Scheme.

4. From April 2009, Ms Clough commenced enquiries with the aim of getting her membership backdated to November 2005.  In July, LSIS invited staff to express interest in Voluntary Redundancy (VR) with a closing date of 21 August.  In August, LSIS asked Teachers’ Pensions to amend Ms Clough’s Normal Retirement Age (NRA) from 65 to 60.  Teachers’ Pensions did not respond to this request. LSIS also told Ms Clough that the deadline for her expressing interest in VR would be extended so she could deal with her pension issue. 
5. In September 2009, Teachers’ Pensions said that Ms Clough’s membership could be backdated to 2005 on payment of outstanding contributions. Ms Clough agreed to do so and the arrears of contributions were eventually paid by LSIS on 14 December and only after this was her service amended.  Prior to this, on 30 November, Ms Clough used the online quote facility to produce pension estimates based on information she inputted herself of NRA of 60 and 35 years 342 days service.  This produced a pension of £28,114 and £84,344 lump sum (maximum commutation of £22,592 pension and £150,609 lump sum).  She produced another quote on 11 December 2009 which showed a pension of £28,194 pension and £84,582 lump sum (maximum commutation of £22,656 pension and £151,038 lump sum.  She also asked Teachers’ Pensions for an estimate of benefits.  
6. Teachers’ Pensions sent Ms Clough an estimate of benefits dated 17 December 2009 which showed annual pension of £35,766.84 and a lump sum of £107,300.48 based on incorrect pensionable service of 1 year 230 days.  She says that she was told that the figures were probably wrong but would give some idea of what to expect. 
7. On 18 December 2009, Ms Clough expressed her interest in VR.  She then completed a retirement application on 24 December, to commence from 9 April 2010.  LSIS sent this to Teachers’ Pensions on 11 January 2010.  The application was not received so had to be resent on 5 February.
8. Although she had not received a definitive estimate of benefits from Teachers’ Pensions, Ms Clough “felt reassured” that her reckonable service of 36 years and NRA of 60 would give a broadly acceptable level of benefits approximate to the quotes received.  She agreed to take VR on 25 January 2010.  After this date, she used the online facility to access retirement quotes which gave differing results and she was not able to get a definitive answer from Teachers’ Pensions concerning her benefits.  Ms Clough also says that she spoke to Teachers’ Pensions on numerous occasions and was always promised that someone would call her back but no one did.

9. Ms Clough sent an email to Teachers’ Pensions on 24 February 2010 asking for a definitive estimate of benefits as she had seen differing estimates.  She said she was told the bulk of her service did not qualify for an NRA of 60 and her benefits would be actuarially reduced.  She also mentioned at the time that she had “no idea as to what my benefits will be” and would have to start negotiations with LSIS that week if she had to retract or change her retirement plans.

10. On 26 February 2010, Ms Clough accessed another online estimate showing a reduced transferred in service of 24 years 291 days with a pension of £23,181 and £69,545 lump sum.  She then spoke to Teachers’ Pensions on 4 March and says that she was told her NRA was 60 not 65.  She was promised a call back but no one called.
11. Ms Clough spoke to Teachers’ Pensions again on 15 March 2010 and was told that her NRA was 60 and transferred in service had been reduced to 24 years 291 days as the earlier calculation was incorrectly based on NRA 65.

12. Returning to the office on 22 March 2010, Ms Clough says that she tried to withdraw her VR application but it was too late.  Teachers’ Pensions issued the final statement on 27 March confirming an annual pension of £18,702.02 (maximum commutation) and lump sum of £124,678.73.
13. Ms Clough retired on 10 April 2010.

14. Teachers’ Pensions wrote to Ms Clough on 6 May 2010 in response to her complaint, saying that she was incorrectly told that her NRA was 65 when it should have been 60.  This had resulted in an incorrect transfer in entitlement of 31 years 250 days instead of 24 years 291 days.  The error was not identified until 19 February 2010 and the correct calculation issued on 27 March 2010.  Ms Clough appealed this decision.
15. On 24 March 2011, Teachers’ Pensions issued the Stage 1 decision.  They said that because Ms Clough re-joined the Scheme after 31 December 2006, her NRA was actually 65 not 60, so her transferred in entitlement was 31 years 250 days.  Accordingly, her retirement in April 2010 should have been on an actuarially reduced basis as she had retired early.  This decision was confirmed by DfE on 15 September 2011when they said that Ms Clough would receive marginally higher benefits (£19,358.50 pension and £129,055.26 lump sum) compared to NRA 60 benefits.
Summary of Ms Clough's position  
16. Ms Clough says that LSIS incorrectly told her that she was not eligible to join the Scheme in November 2005.  After eventually joining the Scheme in October 2008, she started discussions with LSIS in April 2009 with a view to ensuring that she would not lose out due the error.

17. By December 2009, she was under the impression from Teachers’ Pensions and LSIS that her appeal for her membership to be considered eligible for NRA 60 had been accepted.  Retirement quotes provided in December 2009 led her to believe that she could afford to apply for VR and retire.

18. She received differing retirement quotes in November - December 2009 but was assured on the telephone by Teachers’ Pensions that she would at least receive the lower of the quotes which was a pension of £22,592 a year and £150,609 lump sum (maximum commutation).

19. She received confusing quotes in February 2010 but final confirmation of her retirement benefits came too late to withdraw her VR application.  Even then, she learned a year later that the final statement received in March 2010 was also incorrect.

20. She based her decision to apply for VR on the inaccurate, misleading and delayed information from both Teachers’ Pensions and LSIS.  The mistakes, delays and unanswered requests for information caused her considerable distress and inconvenience.
21. Had she been given the correct information, she would have considered remaining with LSIS to build up more pensionable service or negotiate a premature retirement package. 

22. Notwithstanding the above, Ms Clough accepts that the Scheme Regulations have now been applied correctly but too late for her to make an informed decision. 
23. More recently, Ms Clough says that, although she had not received the confirmation she sought from Teachers’ Pensions before accepting VR, considering she was informed she had NRA of 60, 36 years accumulated service and estimates from November and December 2009 which Teachers’ Pensions assured her would give a reasonable idea of her entitlement, it was reasonable for her to take an informed decision to accept the VR offer.  Moreover, LSIS were no longer prepared to extend the deadline for her decision on VR.  She says that confusion about the information on which she based her decision only emerged late in February 2010 by which time it was too late to withdraw her VR application.  

24. She also says that she signed the retirement application in December 2009 as Teachers’ Pensions told her a formal application was needed to provide a definitive quotation of benefits and she needed to submit her application quickly if she was thinking of retiring in April 2010.  She considered it wise to submit the application, knowing that she could always withdraw it. 

25. Ms Clough also would like the “Material Facts” to be amended to more accurately reflect the comments in her emails of 23 and 24 February 2010 which she says have been taken out of context.
Summary of Teachers’ Pensions’ position  
26. There is a question whether Ms Clough’s position makes her eligible to join the Scheme.

27. As she rejoined the Scheme after 31 December 2006, the new rules introduced from 1 January 2007 meant that she would be classed as having an NRA of 65.  LSIS were one of the employers at a seminar held in November 2006 by DfE and Teachers’ Pensions to explain the proposed changes.  Despite this, LSIS incorrectly assumed that by backdating her rejoining date to 2005, Ms Clough would be entitled to an NRA of 60.
28. Teachers’ Pensions told Ms Clough and LSIS that her membership would be backdated to 2005 but did not clarify that her pensionable employment could only be accepted on completion of a form of election.  They also did not directly answer the query from LSIS regarding amending Ms Clough’s NRA from 65 to 60.  This appears to have given Ms Clough and LSIS the impression that she would be classed as having an NRA of 60.

29. LSIS delayed in providing details of Ms Clough’s actual service and salaries with final details only received along with her retirement application on 5 February 2010.

30. Ms Clough’s benefits were incorrectly paid out from April 2010 on the basis of NRA 60 instead of 65.  This was corrected in September 2011 when actuarially reduced benefits were paid to her.
31. LSIS did not follow the correct process to admit Ms Clough into the Scheme.  Teachers’ Pensions exceptionally accepted an election form in April 2011from Ms Clough to retrospectively join the Scheme from November 2005.  However, as the retrospective election was made after 31 December 2006, her service still cannot be considered as having accrued prior to that date.  This means that Ms Clough’s NRA is 65.

32. Teachers’ Pensions apologise that Ms Clough’s enquiries were not answered prior to her retirement.  LSIS did not arrange for the correct election form to be completed in 2005 and 2008 which caused confusion.  Moreover, the conflicting retirement quotes seen by Ms Clough indicate that she should not have placed any reliance on them. 

Summary of LSIS’s position
33. LSIS is not responsible for the position about which Ms Clough is complaining.

34. The information Ms Clough required to make her decision regarding VR was requested from Teachers’ Pensions, not LSIS.  In any event, it is difficult to see that any reliance she placed on information she says she received from Teachers’ Pensions was reasonable in the circumstances.

35. Prior to January 2012, Ms Clough’s complaint did not attribute any responsibility to LSIS but rather focussed on the alleged failure of Teachers’ Pensions.

36. LSIS accept that inaccurate information was given to Ms Clough in November 2005 but do not accept that the subsequent confusion in late 2009/early 2010 was consequent on not joining the Scheme in 2005.  LSIS also do not accept that their failure to arrange for an appropriate election form to be completed on Ms Clough’s appointment led to the confusion whether she could be classed as a pre/post 31 December 2006 entrant. Teachers’ Pensions had sufficient information in late 2009 to give accurate estimates to Ms Clough.

37. LSIS request an oral hearing in the event that the Ombudsman does not reject the complaint against it. 
Conclusions

38. LSIS have asked for an oral hearing but one is not necessary as the key facts are not in dispute and an oral hearing will not add anything new or aid my understanding of the complaint.

39. Also, before I address the complaint, I should say that the question regarding Ms Clough’s eligibility to join the Scheme is not relevant seeing as Teachers’ Pensions have accepted the retrospective election form and commenced paying benefits to her.

40. I have reviewed all the available information and one thing seems clear – Ms Clough was not given an estimate of benefits on which I think she could have made a reasonable decision to rely.  I will address this later on below.
41. It is important to point out at the onset though that both LSIS and Teachers’ Pensions both contributed to the events which resulted in Ms Clough’s mistaken belief that her NRA was 60.  
42. I will start with LSIS who admit that it gave incorrect information when telling Ms Clough in November 2005 that she could not join the Scheme.  Teachers’ Pensions and DfE had given LSIS the Employer Guide and informed them of the correct process for staff to join the Scheme on 5 February 2004.  Moreover, Ms Clough says other staff that were employed after her by LSIS were accepted into the Scheme.  Had LSIS advised Ms Clough correctly in 2005 that she could join the Scheme, then her NRA would clearly have been 60 and it is unlikely there would have been any confusion about this.   
43. Furthermore, a representative of LSIS attended a seminar in November 2006 organised by the DfE where it was explained that employees joining the Scheme after 31 December 2006 would be classed as new entrants for the purposes of the new Scheme changes.  Teachers’ Pensions say that more information concerning the election joining requirements of LSIS were also provided on 27 February and 28 March 2008.   LSIS should therefore have been aware of the requirements for Ms Clough rejoining the Scheme in 2008.
44. LSIS argue that Teachers’ Pensions had sufficient information to provide Ms Clough with accurate estimates of benefits in December 2009.  I will address the failings of Teachers’ Pensions, but the error by LSIS impacted on the ability of Teachers’ Pensions to calculate Ms Clough’s benefits correctly because of the confusion it caused.  Teachers’ Pensions appear to have been confused whether to use NRA 60 or 65.  This directly contributed to the delay in providing figures to Ms Clough as her reckonable service had to be amended.

45. As for Teachers’ Pensions, it is strange that they did not realise Ms Clough had not completed the appropriate form of election to rejoin the Scheme in 2008.  I accept that they deal with a large number of employers and cannot be expected to scrutinise every application so the employer must take primary responsibility.  However, the circumstances of Ms Clough’s rejoining the Scheme were unusual, especially as a special request was made by LSIS in 2009 for her membership to be backdated.  This necessitated a review of Ms Clough’s circumstances which presented more opportunity for this error to be discovered.  I appreciate though that this is largely irrelevant as it would not have purchased an NRA of 60 because it was too late at that stage.  If the error had however been noticed early enough and put right, it may have resulted in less confusion.
46. Teachers’ Pensions say that they were unable to provide an accurate estimate of benefits until after 5 February 2010 as, among other things, details of service and salary for various periods were not provided until very late.  Teachers’ Pensions say that service and salary details for 1 April 2006 to 31 March 2007 and from 1 October 2008 to 9 April 2010 were not provided until 5 February 2010.  This is not entirely accurate as salary and service details up to 31 March 2009 were provided by LSIS on 12 October 2009.  In addition, if Teachers’ Pensions felt that they did not have sufficient information to provide an estimate of benefits in December 2009 they should have told Ms Clough.  They did not do so and perpetuated the confusion experienced by Ms Clough when trying to get retirement quotes.

47. Teachers’ Pensions’ administrative systems also failed Ms Clough.  She says that she was promised telephone calls and quotes on numerous occasions but that did not happen.  The quotes she did get were incorrect and unreliable.  She was also wrongly told on retirement that her NRA was 60, only to be told after almost a year that it was actually 65.
48. The payment of contributions arrears by LSIS on 14 December 2009 also appears to have taken some time to be reflected on Ms Clough’s records.  The quote produced by Teachers’ Pensions on 17 December 2009 was clearly incorrect as it did not include the transferred in service.  Subsequent quotes were equally baffling.  This situation continued into late February 2010 and contributed to the mix up about Ms Clough’s NRA.  It would appear that, following the payment of Ms Clough’s contribution arrears on 14 December 2009, Teachers’ Pensions not only backdated her membership to 2005 but also erroneously amended her NRA to 60 instead of 65 when records were amended. 
49. I therefore find that the actions of both LSIS and Teachers’ Pensions resulted in the confusion, delay and inaccurate information provided to Ms Clough and this amounts to maladministration. 
50. However, just because maladministration is evident does not mean that the complaint should be upheld in its entirety.  Despite her comments, Ms Clough did not have a clear estimate of benefits on which to base such a life-changing decision as taking VR on.  I appreciate that she says she was told on the telephone by Teachers’ Pensions in mid-December 2009 that she could expect a level of benefits on retirement approximate to the lower of the two estimates she produced herself using the online calculator.  But Teachers’ Pensions were unable to provide any clarification and, by her own admission, Ms Clough could not fully commit to VR until she knew what her benefits would be.  She therefore delayed her VR decision while waiting for clarification.
51. It is surprising then that Ms Clough agreed to the offer of VR on 25 January 2010 despite not having received the confirmation she sought.  This is contrary to the view that she wanted a guaranteed level of benefits before applying for VR.  Ms Clough says that time to accept VR was running out and she made a considered assessment of the information she had in accepting VR.  However, Teachers’ Pensions raised doubts about her eligibility for NRA 60 on 22 February 2010, warning her that she would be subject to actuarially reduced benefits if she retired before 65.  This led her to question the accuracy of the quotes she had received so far and mention that if she had to retract or change her retirement plans then she would need to start renegotiation that week.    

52. Although Teachers’ Pensions subsequently informed Ms Clough (incorrectly as it later turned out) on 4 March 2010 that her NRA was 60, she still did not have a retirement quote she could rely on.  She also did not retract or change her retirement plans despite saying that she needed to do so by 26 February 2010.  She also did not retract her VR despite viewing an online estimate on 26 February which showed reduced transferred in service of 24 years 291 days. 
53. On 15 March 2010, Teachers’ Pensions confirmed that the quote of 26 February 2010 was correct and Ms Clough tried to retract her VR acceptance on 22 March but it was too late. 
54. The fact is that, despite the errors by LSIS and Teachers’ Pensions, it was Ms Clough’s decision to accept VR without knowing whether the benefits she would receive on retirement would be sufficient.  Considering the circumstances and varying estimates she had received and her comments at the time, I do not think it was reasonable to do so. 
55. For the sake of clarity, I think that it was reasonable for Ms Clough to assume that her NRA was 60, as that was partly the point of asking for her membership to be backdated to 2005.  Teachers’ Pensions did not make clear to her that her NRA would not change as a result.  LSIS for their part should also have known that her NRA would not be affected by backdating her membership to 2005.  
56. Ms Clough says that her priority was achieving an NRA of 60 along with the higher level of transferred in service of 31 years.  However, although she did not know it at the time, the higher transferred in service was only applicable to an NRA of 65.  Nonetheless, the underlying aim was really for Ms Clough to be able to support her mortgage as stated by her on several occasions.  She did not say in monetary terms exactly how much benefits would allow her to do this, but she assumed that an NRA of 60 in addition to the higher transferred in service should be sufficient.  This is why it was important for Ms Clough to have a clear estimate of benefits, not merely confirmation of her NRA and service.  She says this was the reason behind applying for retirement in December 2009.  However, she still did not have such confirmation when she accepted VR on 25 January 2010.
57. It is my view that, considering the differing and confusing quotes she had received so far, Ms Clough took a gamble by applying for retirement and accepting VR without confirmation of her benefits.  She could not delay her decision about VR any longer and it appears that she hoped that her eventual benefits would be similar to the online quotes she produced herself using the online facility on 30 November and 11 December 2009.  Ms Clough did not have to accept the offer of VR though.  She could have made a prudent choice to carry on working and forego the benefits of VR but she chose not to.  This has resulted in a loss of expectation only.
58. Ms Clough says that she would have considered staying in employment with LSIS or negotiated a settlement had she been aware of the true position.  It is obviously difficult to say what would have happened and Ms Clough can only put forward, with hindsight, what she thinks she would or would not have done. 
59. However, what she would have done is irrelevant as she reasonably ought to have realised that the quotes were unreliable.  Ms Clough had also signed her retirement application on 24 December 2009, signifying her intention to retire on 10 April 2010.  While this would appear to indicate that she had already decided to retire a month before 25 January 2010 when she formally accepted VR, it is plausible that she did so partly to generate a “definite quotation of benefits”.  Ultimately though, that did not matter as Ms Clough did not wait for confirmation prior to accepting VR.
60. I have not overlooked the matter of the errors by LSIS and Teachers’ Pensions which I think should be recognised as resulting in the confusion and delay in providing an accurate estimate of benefits.  Undoubtedly, Ms Clough has been caused significant distress and inconvenience.  I therefore make an appropriate award below.
Directions  

61. In recognition of incorrectly informing Ms Clough that she was not eligible to join the Scheme in 2005 and not following the appropriate process to rejoin the Scheme, LSIS should pay £500 to Ms Clough. 

62. In recognition of not identifying the incorrect process LSIS used to accept Ms Clough into the Scheme, communicating an incorrect NRA to Ms Clough and administrative failures surrounding the delay in providing an accurate estimate of benefits, Teachers’ Pensions should pay £500.
JANE IRVINE 

Deputy Pensions Ombudsman 

26 June 2013 
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