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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr D Mackie

	Scheme
	Local Government Pension Scheme (Scotland)

	Respondents 
	Balnacraig School (the School) 
Dundee City Council (the Council)


Subject

Mr Mackie says that he left the School’s employment on the grounds of business efficiency, thereby qualifying for an immediate enhanced pension, but that the School denies this and this pension is not being paid to him. 
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because, on the facts, this was not the reason Mr Mackie’s employment ended and so he does not qualify for the benefits he seeks.
DETAILED DETERMINATION
Material Facts

1. Regulation 19 of The Local Government Pension Scheme (Benefits, Membership and Contributions) (Scotland) Regulations 2008 provides that 

“Where the member’s employing authority has decided that, on the grounds of business efficiency, it is in their interest that the member should leave their employment, and the member has reached the age of 55, the member is entitled to immediate payment of retirement pension without reduction.”

2. Mr Mackie was appointed Chief Executive of the School with effect from 1 April 2008, reporting to the Board of Governors. He had overall responsibility for all aspects of the operational management and running of the School.
3. Mr Mackie says that he had reversed the falling student numbers and had placed the School on a firmer financial footing. 
4. By early 2009 it appears that Mr Mackie’s relationships with the Chair of the Board of Governors, and with certain staff members, had begun to deteriorate. I do not need to describe the circumstances in detail, which Mr Mackie says included his making a number of protected disclosures to the Board concerning matters arising in 2008, and his role being undermined by an increasing level of interference by the Chair of Governors. The School has opposing explanations.
5. The School says that in March 2009 the need for good working relationships with his management colleagues was stressed to him.

6. Following a meeting of the Board of Governors, a letter was delivered to Mr Mackie on 22 May 2009. As far as is relevant here, this letter informed him:
“(a)
Both the Board of Governors and the Chief Executive would seek to restore full trust and confidence in their working relationship.

(b)
The Chief Executive would seek to improve his working relationships with other members of the School’s senior management team and his communication with staff generally.

…

(e) 
The situation would be reviewed after three months with a view to assessing whether the relationship between the Chief Executive and members of the Board of Governors had improved.”

7. Apparently a further meeting was held with Mr Mackie the following month on the subject of working relationships, and the School alleged that there were other continuing issues relating to his conduct, although it was agreed that no action should be taken at that time.

8. When the Board of Governors met on 4 September 2009 to review progress since the May letter, they concluded that matters had not improved. Fresh allegations about Mr Mackie’s conduct had been raised with them.  Also I see that he had made a further “protected disclosure” in August. The School says that the governors had formed the view that their relationship with Mr Mackie had broken down irretrievably, and there was a risk that the majority might resign if he was allowed to stay.
9. At some point after this (the School has no record of the 4 September decision or how it was communicated) Mr Mackie was informed that he would be asked to leave, but that he would remain in post until the end of the year.

10. According to the School it subsequently found that it was in a position to appoint a replacement for Mr Mackie quite quickly, and at a meeting on 2 October 2009 he was asked to clear his desk and serve the balance of his notice period on “garden leave”. 
11. The replacement was a head teacher, rather than a chief executive. 
12. Mr Mackie appealed against his dismissal. In the event, the matter was settled by mutual agreement under the auspices of ACAS. However, in prior submissions to the Employment Tribunal, the School said that the reason for his dismissal was essentially

“the breakdown in the relationship between [Mr Mackie] and the board of governors, and between [Mr Mackie] and the [School’s] senior management team and staff in general. That was a reason relating to [Mr Mackie’s] capability and/or some other substantial reason for dismissal.” 
13. Mr Mackie’s submissions at that time did not include any reference to his having been dismissed on efficiency grounds. He has said that was an omission by his solicitors.

Mr Mackie’s account of the meetings
14. In a letter dated 16 June 2010 to the Council, the local Scheme administrator, Mr Mackie referred to a meeting in September.  He said

“During September 2009 I was called to a meeting where my employment was terminated with effect from 31st December 2009. The reason given by [Mr S], a Governor of the school board, was that the board had made a mistake in appointing a Chief Executive and a business person to head up the school and that a teacher, as in past appointments, should have been appointed. The Board had acknowledged that they had got it wrong and were seeking to rectify the position and that the decision to terminate was a business decision and was made in the interests and efficiency of the school.”  

15. In his application to my office Mr Mackie said that, “at the point of dismissal”, he was informed that “the reason for dismissal was in the interests of the efficiency of the school.”

16. In a subsequent letter to my office, dated 6 October 2013, Mr Mackie said that he was told that the reasons given for the termination of his employment were on grounds of it “being in the best interests of the school” and that that amounted to a decision based on “business efficiency”. When it was put to him that this was slightly different to what he had told the Council in June 2010 (and also to what he had written on his application to me) Mr Mackie submitted a document headed “Note of dismissal meeting held on 2nd October 2009”, which he said he had “typed … immediately after the meeting from bullet notes I had made during the meeting.” According to this note (which was not produced at any earlier point in his complaint or tribunal proceedings) in the course of that meeting Mr S allegedly told him that the decision to appoint a headmaster was “purely a business decision in the interests of the effective running of the school.”

The School’s account of the meetings
17. Essentially the School denies that Mr Mackie was told that his departure was for reasons of efficiency.

Subsequent matters
18. In February 2011 the School completed a leaver's form for the Council on which none of the 13 potential boxes under “Method of Leaving” was ticked. (It is not clear why it was sent so long after Mr Mackie left.)

19. Mr Mackie complained to the Council, which rejected his complaint on the grounds that the School’s decision was not that he should leave on the grounds of business efficiency.

Summary of Mr Mackie’s position  
20. In addition to saying that he was told at the meeting that he was being dismissed for reasons of efficiency, Mr Mackie argues that that was the true reason, which is now being denied.

21. He observes that he was not replaced by another chief executive, but by a head teacher. He says that the fact this person was a teacher with a completely different job description (plus the reason given for his dismissal at the meeting) mean that the matter is worthy of in depth consideration.
22. He says that he was dismissed because of a breakdown in his relationship with the Chair of the Board of Governors and because his recommendations for the future of the school were not liked or accepted.

23. He says he did not receive a dismissal letter stating the reasons for dismissal, although he was promised one.  He maintains that the School has withheld written reasons to avoid the pension consequences. He also points out that the Council’s form was not completed by the School with a reason for his departure.
24. He adds that he has provided substantial evidence which should outweigh “what the school has intimated which has not been corroborated”.

25. Mr Mackie has asked for a hearing at which he says he could better put his case.  He is particularly concerned that he made a “protected disclosure” leading to his dismissal and significant detriment indicating that he had not been protected.
Summary of the School’s position  
26. The School does not accept that the reason for the termination of Mr Mackie’s employment was “in the interest of the efficiency of the service”, and says that Mr Mackie has misrepresented what might have been said to him, specifically by Mr S. 
27. The School says that the reasons for his dismissal were essentially his conduct generally and his poor working relationships with colleagues. The School can accept that the decision to terminate Mr Mackie’s employment was a business decision, but only in the sense that the decision to dismiss an employee is always a business decision. It was not a decision “on the grounds of business efficiency.”

28. The School needed to find a replacement for Mr Mackie and duly did so. Their requirement for a senior employee in the role formerly occupied by Mr Mackie did not cease or diminish, nor did his replacement involve any business re-organisation to secure financial savings or other business efficiencies.   

Summary of the Council’s position 
29. The Scheme regulations make clear that it is for the employing authority to decide whether a person is entitled to a benefit under the Scheme. The Council has no direct role to play at this point, although it may exercise a right to appeal against a decision which is disputed or which appears not to be supported by the facts. 

30. In Mr Mackie’s case, the School declined to certify that he had left service by reason of the efficiency of the service. No evidence was supplied at the time of the employer’s decision to suggest that the decision made was incorrect, and so the Council did not exercise right to appeal. The Council had therefore determined his benefits correctly on the basis that regulation 19 did not apply.   
Conclusions

31. The pension that Mr Mackie seeks is only payable if the School has decided that it is in their interests that he should leave for reasons of business efficiency.  The School is adamant that it did not decide that.  However, I may consider whether, if the School was honest with itself and Mr Mackie, it ought to have recognised that it had in effect made such a decision, even if not in substance.

32. Mr Mackie has requested an oral hearing so that the credibility of the conflicting accounts of events may be tested. I have given careful consideration to his request, including obtaining further written submissions both from him and from the School. 

33. If the outcome of this complaint turned on those different accounts of events, then a hearing might have been of assistance.  But for the reasons that follow, I do not consider that it does and I have not therefore agreed to Mr Mackie’s request.
34. There is plainly disagreement about what was said at the September/October meetings. However, if I were to accept Mr Mackie’s version that he was told he was being asked to leave for efficiency reasons, it would not follow that those were the actual reasons. (I note in passing that more recently Mr Mackie has said that what he was told amounted to such a statement, but was in fact that his departure would be in the interests of the School.)
35. There is very little disagreement between the parties as to the superficial reasons. Mr Mackie has himself said that his departure was because relationships had broken down.  He has added that his plans for the future were not liked. 

36. In my judgment, dismissal for either or both of those reasons would not amount to a decision that he should leave in the School’s interests on the grounds of business efficiency.  It is almost inevitable that an employer who dismisses an employee will expect there to be an efficiency improvement as a result.  For example, it is always in the employer’s interests that a poor performing or disruptive employee should leave. (I use that example without any opinion that Mr Mackie was either of those things.)  In Mr Mackie’s case, on his own account, the School would no longer have a chief executive who was unable to work with the Chair of the Board of Governors and who had plans that the Board did not agree with. The School would certainly have believed that it would have been more efficient without those issues.
37. For Regulation 19 to be effective, it cannot be taken to include all cases in which greater efficiency is a consequence of dismissal.  In my view it applies to circumstances in which there is no other significant reason than objective efficiency; so where there is a restructure or redundancy, for example, when the characteristics of the post holder are irrelevant.  It does not automatically apply where the reasons for the efficiency gain are closely connected to the individual employee – when the dismissal is subjective.

38. Mr Mackie says that he was replaced by a head teacher and that the decision to change from a chief executive to a head teacher was the reason for his dismissal. At most that was collateral. I do not need to decide, because it is quite clear from the papers that relationships were highly strained and that working relationships, rather than changing the nature of the post, was the primary reason for Mr Mackie’s departure. There is no evidence that had relationships been working well, the School would have decided that a non-teaching chief executive should be replaced by a head teacher.
39. I do not think anything can be read into the lack of a letter to Mr Mackie giving reasons, or the incomplete form to the Council.  Mr Mackie suggests that the School was avoiding giving the true reason.  But Mr Mackie was at odds with the School; there was already a dispute in the air. Even if, as Mr Mackie suggests, the School was avoiding giving him a reason, it does not follow that the reason was efficiency grounds.
40. In short, I do not think that even on Mr Mackie’s own account, Regulation 19 should have come into play (and there is therefore no need for a hearing to test the reliability of his evidence concerning the facts). 
41. That, however, still leaves his assertion that he was told at the September/October 2009 meetings that the reason was efficiency (or something similar).  But nothing turns on that.  He did not rely on such a statement to his detriment.  It was not part of negotiations leading to a contractual settlement.  Indeed it would have been true, in the general sense that in the eyes of Mr S, and presumably his colleagues, Mr Mackie’s absence and replacement would mean the School would run more efficiently.

42. I do not uphold Mr Mackie’s complaint against the School.  It follows that the Council is not at fault either.

Tony King 
Pensions Ombudsman

2 June 2014 
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