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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSION OMBUDSMAN 
	Applicant
	Mr W Brown

	Scheme
	Railways Pension Scheme

	Respondents
	Railways Pension Trustee Company Limited


Subject
Mr Brown complains that the Railways Pension Trustee Company Limited (the trustee) improperly refused him an incapacity pension.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the trustee, because the trustee went beyond the provisions of the Scheme Rules when it considered Mr Brown for an incapacity pension.
DETAILED DETERMINATION

Material Facts

1. Mr Brown is 43.  He was a train driver and a member of the EWS Section of the Railways Pension Scheme (the Scheme).  Mr Brown suffered from long term problems with his right foot, and had undergone surgery on it as a child.  In September 2006 Mr Brown saw an associate specialist in orthopaedics, who arranged a steroid injection, and thought that Mr Brown might require surgery on his ankle.  Mr Brown continued to suffer from pain in his right foot, and went on sick leave from 21 June 2008.  In December 2008 the associate specialist in orthopaedics advised Mr Brown to seek employment that did not involve standing or significant physical activity.
2. In December 2008 Mr Brown’s employer asked an occupational health physician if Mr Brown was fit to work as a train driver.  The occupational health physician examined Mr Brown and noted significant malfunction of his right ankle.  The report said that Mr Brown’s right foot problems had not settled despite four recent steroid injections, and the specialist treating him had diagnosed severe arthritis in the right foot.  The specialist said that the only alternative to steroid injections was an operation to fuse the ankle joint.  The occupational health physician said that Mr Brown was going to delay having the operation, as the specialist thought that the problems could be transferred to the knee and hip following surgery.  The report concluded that Mr Brown was permanently unfit to be a train driver.
3. On 7 November 2009 Mr Brown was dismissed by his employer on ill health grounds.  Mr Brown's employer said that it had looked at options for redeployment, but it did not have any alternative work for him.
4. Mr Brown’s employer referred his case to the trustee to consider whether he qualified for an incapacity pension.  The trustee asked the occupational health physician for a report, and on 12 April 2010 Mr Brown was examined again.  The occupational health physician said that Mr Brown was currently unfit to work as a train driver, but he could undertake office duties as he could use a computer reasonably well.  The report also said:
“It is likely that he will undergo a fusion of the ankle joint…If a surgical procedure is undertaken to fuse the ankle joint, this should result in an improvement in his condition, otherwise the degenerative changes are likely to slowly progress with time…If he does undergo surgery to the ankle joint then this may greatly improve his mobility and balance and would be likely to increase his suitability for other roles…At this stage a definite date for a surgical procedure has not been arranged.”
The occupational health physician concluded that Mr Brown’s incapacity was more than a temporary condition, it was currently uncertain when he would be fit enough to resume train driving, but he was fit enough to perform other duties.

5. Scheme Rule 5D stated:

“(1)  A Member who leaves service because of incapacity before pension age having completed at least five years qualifying membership shall receive immediate benefits calculated as described in rule 5A (Benefits becoming payable on or after pension age) and payable from the day after the date of leaving service.

…

(4) If in the opinion of the trustee a member receiving a pension under this rule recovers sufficiently before pension age to be able to earn an income, the trustee may from time to time until pension age in its discretion reduce or suspend the pension as it deems the circumstances justify.  The member shall provide the trustee with such evidence as it may reasonably require for the purposes of determining whether the member has recovered sufficiently for the purposes of this paragraph (4)”
6. “Incapacity” was defined in the Scheme Rules as:
“Bodily or mental incapacity or physical infirmity which, in the opinion of the trustee on such evidence as it may require, shall prevent, otherwise than temporarily, the member carrying out his duties, or any other duties which in the opinion of the trustee are suitable for him.”

7. The trustee’s case committee met on 7 Jul 2010, and considered whether Mr Brown qualified for an incapacity pension.  The committee decided that he did not, noting:

“From the available evidence, the Committee were not satisfied that Mr Brown was not, or would not become, capable of undertaking office based duties where he was not required to walk significant distances.  The evidence also suggests that if Mr Brown undergoes surgery to the ankle joint then this may greatly improve his mobility and balance and would be likely to increase his suitability for other roles.”
8. The consultant orthopaedic surgeon treating Mr Brown wrote to him on 6 August 2010, saying:

“…
You are very sensibly reticent about wanting to proceed to fusion surgery as this may make a phenomenal difference to your quality of life as you know that if we do fuse the ankle and the subtalar joints you would effectively lose all movement of these joints.  It would take at least a year to get over this surgery and we are talking about some of the more serious surgery that you can even consider.  As we said today in the clinic a possible but very rare outcome can actually be losing the foot if infection takes hold.
…”
9. In October 2010 Mr Brown saw a consultant neurologist about numbness in his hands that he had been experiencing for about three years, and for which he had previously received injections.  The consultant neurologist arranged further tests and treatment.

10. Mr Brown appealed against the trustee’s decision and the trustee arranged for him to be interviewed by a human resources consultant.  The consultant provided the trustee with a report dated 25 July 2011.  The first part of the report summarised Mr Brown's work history, which was that he left school at age 15 with no qualifications, and after working on a ship and as a plate washer he joined what was then British Rail, becoming a train driver in 1991.  The second part of the report was a transferable skills and employability assessment, and in view of the relevance of this to Mr Brown's complaint, this part of the report is worth quoting in full.  It said:
“My assessment conducted on Mr Brown focused upon the employment duties he could perform and also his medical incapacity as described in the reports provided.  It took into account not only roles his current skills set would enable him to perform, but also potential roles he could undertake after retraining.

Within the medical reports provided to myself, and in particular the report dated 2 June 2010, it states that Mr Brown is still in some discomfort and that “the applicant is unable to walk over uneven surfaces”.  It further states that “after standing for more than 20 minutes he becomes uncomfortable” and further states “he can walk for several hundred yards then needs to stop because of the discomfort in his ankle”.

In conversation with Mr Brown I asked whether he has a computer at home.  Mr Brown informed me that he does, and that he uses one regularly, although his knowledge of computer packages is limited.

Considering Mr Brown's current medical condition and skill set, I do feel he is restricted in the types of roles he could perform, but there are also a number of job roles he could undertake.  He is certainly not suitable for any role involving walking for long periods or where he would need to stand for a protracted period of time.  I also understand from the medical reports that driving roles may not be unsuitable (sic), although Mr Brown informed me that he is still able to drive and holds a driving car licence.

Taking these restrictions into account, in my opinion Mr Brown could successfully perform roles such as working on a customer service desk, this position would allow flexible mobility, enabling Mr Brown to stand or sit as required.  Alternatively working on a supermarket checkout would be another suitable role, again allowing Mr Brown to sit or stand whilst serving customers.

General office work could also be considered for Mr Brown, including roles where he could use a computer at a basic level.  Were Mr Brown to also further enhance his IT skills by undergoing a course such as the European Computer Driving License, which would give him a sound understanding and use of Microsoft packages such as XL, Word, PowerPoint, this would open up greater opportunities within the workplace.
Another role which could be considered suitable for Mr Brown would be to work in a call centre, dealing with customers over the telephone.  This would allow Mr Brown to stand and stretch his legs as required, provided he obtained a position where long headset wires are utilised allowing him to take calls whilst not restricted to his desk.

Whilst with Mr Brown I discussed these roles with him, however, he did not feel a number of these were suitable for him.  Mr Brown did not substantiate this with reasons why, stating a main concern would be how he might get to work with his restricted walking, as he currently lives in a rural location where public transportation may be restricted, I acknowledge that getting to work could be a factor for him, but one which a lot of people have to deal with daily.

In conclusion Mr Brown has a number of transferable skills making him employable in the roles which I have identified above.  After retraining Mr Brown could extend his employability to other roles such as one where more computer skills are required.”
11. On 27 September 2011 the consultant orthopaedic surgeon treating Mr Brown telephoned the trustee’s office and suggested that the trustee needed an independent opinion from a medical expert with expertise in complex foot and ankle problems.

12. Mr Brown wrote to the trustee on 12 October 2011, taking issue with the human resources consultant's report.  Mr Brown said that he suffered acute pain, and dealing with customers and being polite to them would be impossible because of this.  Mr Brown said that using public transport was not an option for him; he was unable to walk to the bus stop, wait there and risk not getting a seat.  Mr Brown said that he failed to understand how any employer would offer a job to someone with his degree of disability, bearing in mind that he would frequently be on sick leave.  Mr Brown did not understand why the human resources consultant recommended jobs where he could get up and walk around, when he had problems with walking and standing.  Mr Brown asked the trustee to explain why it considered these roles suitable for him, bearing in mind that most of his working life had been spent as a train driver, and he had no work experience or qualifications in any retail or customer service job.
13. Mr Brown also doubted that the human resources consultant was properly qualified to provide advice on his case, and asked what his qualifications were, and how the trustee chose him.

14. The trustee's case committee met on 9 November 2011 to consider Mr Brown's appeal.  The committee rejected it, saying that it was satisfied that Mr Brown could not return to train driving duties or safety critical roles but that he was capable of doing office-based work, as he could use a computer reasonably well, and the human resources consultant considered that Mr Brown held skills which equipped him to do other jobs.

Summary of Mr Brown’s position
15. Mr Brown says:
· The other duties considered by the trustee were not suitable for him for the reasons he explained;

· Medical capability is not the same as suitability, although in any event he is not medically capable;

· In assessing suitability the trustee should have also taken into account his earning capacity, which would be considerably less in an office or a supermarket;

· Before he was dismissed, his employer considered whether he was suited for any other role, which would have included railway office jobs, but his employer could not find anything for him;

· The trustee did not take his training, education and experience into account when making its decision;

· He only understands the basic functions of a computer, using one to look things up on the internet, and has no experience of any popular software;

· He left school without any qualifications and has not gained any in his adult life;

· He applied for a number of office jobs without any response;

· The human resources consultant was dismissive of his disability and was unqualified to interpret medical evidence and carry out a transferable skills assessment;

· The trustee was wrong to conclude that there would be an improvement if he had surgery which did not have a certain outcome, and might have made matters worse.
16. Mr Brown says that the Association of British Insurers defines a suited occupation as “any work the insured person could do for profit or pay taking into account their employment history, knowledge, transferable skills, training, education and experience, and is irrespective of location and availability.”  He goes on to say that the Financial Ombudsman Service defines “suited occupation” or “any occupation” requirements as being “that the customer must be totally unable, due to illness or injury, to follow their own occupation or any other occupation to which they are suited by education, training or experience.”

Summary of the trustee’s position
17. The trustee says:
· “Other duties” means duties inside and outside the railway industry and for me to find otherwise would be inconsistent with the case of Mr Roath (L00554) which was determined by the then Pensions Ombudsman, David Laverick;

· Rule 5D(4) does not expressly limit the ability to earn an income to within the railway industry, and it is best read as “…recover sufficiently…to be able to earn an income [doing suitable duties];

· There are more than 250 employers in the railway industry, all with different jobs available to their employees, and so limiting “other duties” to those available from a particular railway employer would be arbitrary;
· In considering whether Mr Brown’s was “otherwise than temporarily” incapacitated, it had to consider the likely outcome of surgery;
· It uses the human resources consultant’s services to carry out transferable skills and employability assessments, and is satisfied that he is an appropriate professional adviser;

· There is a difference between being fit and being suitable, which is why advice was sought from the human resources consultant;
· It took an appropriate and reasonable decision based on professional advice.

Conclusions

18. The trustee accepted that Mr Brown’s illness prevented him, otherwise than temporarily, from carrying out his duties.  The disagreement between the trustee and Mr Brown concerned the second part of the Scheme’s incapacity criteria, which was “any other duties which in the opinion of the trustee are suitable for him.”
19. The trustee says that it accepts that there is a difference between being fit to undertake posts and their being suitable.  It is of course correct to do so.  Establishing suitability is not a matter of finding a job with duties that Mr Brown could do.  It is, by definition, a matter of finding a job with duties that Mr Brown is a good fit for. There have been previous decisions in cases concerning the same scheme rules.  In the case of Mr Garthley (26092/2) the then Deputy Pensions Ombudsman, Charlie Gordon, said:
“In considering suitability, it does seem to me that it may be necessary to take into account a number of factors.  It is not for me to prescribe those other factors. They would include of course mental and physical ability, but might also include things such as the previous earning capability, status, and possibly compatibility with previous career experience.  I would not go so far as to say that it would be unreasonable to expect a dramatic change of career path, perhaps with appropriate retraining, but it would in my view be quite wrong to ignore completely what a person had been doing, perhaps for many years.” 
I adopt that observation in its entirety.  

20. Having given the matter a great deal of thought, I agree with my predecessor, David Laverick, that there is no need to imply into “any other duties” that the term can necessarily only include duties applicable within the railway industry.  But the observation above by Charlie Gordon makes it clear that the suitability criterion places at least some limitation on the breadth of “other duties”.  
21. I do not accept that the Incapacity definition, which is couched in very specific terms, can equate to being unable to earn an income (in a suitable occupation), being the opposite of the test for recovery in Rule 5(D)(4).  Under the very broad test in that paragraph, if a recipient of an ill-health pension recovers sufficiently to earn an income in any capacity at all the trustee has discretion to suspend or reduce the pension.  The discretion, and the possibility of suspension, make workable a wider test of capacity than for the initial payment of the pension, without any consequences for the Incapacity definition.
22. There is a difference between fitness and suitability.  The trustee did not establish, or explain in sufficient detail to Mr Brown, how he was suitable for office jobs, taking into account his health problems and lack of experience and qualifications.  The occupational health physician and human resources consultant both assumed that Mr Brown’s apparently rudimentary knowledge of computers was sufficient to equip him for office work, which might have been so, but it was unsafe to come to such a conclusion without looking at the actual level of computer literacy required by employers in the fields specified and ascertaining if Mr Brown met or was likely to meet those requirements.  Perhaps the human resources consultant did all this, but he did not say so and the trustee did not question him. Similarly, the trustee did not establish why a former train driver (with no academic qualifications) would be suitable for office, supermarket checkout or call centre work, taking into account his employment history, training, education and experience.  These jobs are not suitable for everyone and the trustee needed to be clear in its own mind why these roles would be suitable for Mr Brown.

23. Mr Brown says that when considering his suitability for other jobs, the trustee should have taken into account the difference in pay between them and that of a train driver.  As I have indicated, I do think that comparative income is relevant to suitability, though it is only one factor.
24. The human resources consultant seemed to misunderstand the medical evidence, which was that Mr Brown found standing and walking difficult and painful.  The consultant looked at jobs that allowed Mr Brown to sit or stand and walk around, which would have exacerbated his condition.  The consultant seemed to put Mr Brown’s problems in accessing public transport on a par with other service users, saying that a lot of people had to deal with getting to work daily.  The consultant did not say if he had used people with a similar level of disability to Mr Brown as a comparator, or those without disabilities.
25. Whilst the prospect of future treatment improving Mr Brown’s condition was of course material to whether his incapacity was “otherwise than temporary”, the specialists treating Mr Brown, including a consultant orthopaedic surgeon, took a much more cautious view of his prospects following surgery than the occupational health physician, who was also seemingly unaware of Mr Brown’s reluctance to undergo the operation, and the reasons why.  I also think it was important for the trustee to be clear that there were distinct questions to be answered.  Was Mr Brown incapacitated and was the incapacity other than temporary when he left service?  Or, to put it another way, could he carry out other suitable duties - and if not would he be able to in future, taking into account the probable effect of future treatment.
26. For the reasons set out above, I have concluded that the only safe course of action is for the trustee to take its decision afresh.
Directions

27. Within 28 days of the date of this Determination, the trustee shall take its decision afresh, taking my conclusions into account in addition to any other evidence it deems relevant.  The trustee shall then convey its decision to Mr Brown in writing, giving reasons.
TONY KING 

Pensions Ombudsman 

18 March 2013 
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