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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr N G Scott

	Scheme
	Danish Crown UK Limited Pension and Life Assurance Scheme (“the Scheme”)

	Respondents 
	The Trustees of the Danish Crown UK Limited Pension and Life Assurance Scheme (“the Trustees”), and
Mattinson Ginty & Partners (Employee Benefits) Limited (“MGP”)


Subject

Mr Scott has complained that both the Trustees and MGP gave him information that was incorrect, misleading and misrepresented his benefit entitlement, which he relied on to his detriment when entering into a compromise agreement with his employer.

The Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against MGP because they did not give Mr Scott any incorrect or misleading information that misrepresented his benefit entitlement prior to Mr Scott agreeing a compromise agreement on 4 September 2009, and any information given after that time would not have been relied upon by him when agreeing the compromise agreement.
Nor should the complaint be upheld against the Trustees because there is no evidence they formally accepted DWF’s advice.  But even if Mr Scott and one of his co-trustee did discuss and accept DWF’s advice, it would not be reasonable for Mr Scott to rely on such advice since it conflicted with earlier opinions from MGP and would result in him receiving a benefit beyond the Scheme maximums.
DETAILED DETERMINATION

Material Facts
Background

1. Mr Scott was appointed as a trustee of the Scheme from 16 May 2001, at which time he was employed by another company in the group and was not a member of the Scheme.  He joined the Scheme on 1 January 2003 on becoming the Finance Director of Danish Crown UK Limited (“the Company”), which was the Principal Employer of the Scheme.
2. Mr Scott was a ‘Category A Member’ of the Scheme and had a Normal Pension Date (“NPD”) of his 60th birthday.  The Scheme provided Mr Scott with benefits of 50% of Final Pensionable Salary (“FPS”) at NPD subject to the then Inland Revenue limits. 
3. The complaint concerns information given to Mr Scott about the calculation of his benefits on the ending of pensionable service in April 2009.  Before the complaint was made to my office there was a dispute about what the proper calculation was.  The correct basis is now accepted to be “n/ns” as described below.  What remains is a complaint that Mr Scott was led to believe his pension would be much more than it is under that formula.
Events leading to the complaint
4. The Trustees say the Company wrote to them on 10 September 2008 making proposals in relation to closing the Scheme to future accrual with effect on and from 6 April 2009 (the Scheme was already closed to new entrants).  Along with Mr Scott, the other two trustees were Mr S (a retired member and former Managing Director) and Mr A (the then MD of the Company but who was not a member of the Scheme).

5. Mr Scott says that as well as the Company asking for an end to future accrual under the Scheme it also asked the Trustees to give up their power to wind up the Scheme because the Scheme was in deficit.  Further, the Trustees sought a guarantee from the parent company in exchange for giving up the power of wind up.  Mr A, as the Managing Director of the Company, represented the Company in the negotiations and so stepped aside from the Trustees’ discussions in relation to the closure exercise in order to manage a potential conflict of interest in that regard.  Mr Scott and Mr S continued to participate in the negotiations with the Company and the Scheme’s administrative matters relating to the closure proposals.  During these negotiations Mr Scott says the two trustees consulted with DWF LLP (“DWF”), who were the Trustees’ then legal advisers.  Mr A had appointed different legal advisers on behalf of the Company.  By January 2009 the Company had stated that the parent company would not grant a guarantee but still wanted the Trustees to give up the wind-up power.  DWF advised the Trustees against accepting these provisions and Mr Scott says negotiations reached a stalemate.
6. MGP’s file note of 19 January 2009 records that an Employee Benefit Consultant (“the Consultant”) from MGP met with Mr Scott on 16 January 2009 to discuss among other things the closure of the Scheme to future accrual.  The Consultant says part of that discussion included Mr Scott informing him that the calculation in respect of his own benefit on the closure of the Scheme to future accrual was 6.25/30ths in respect of his 6 years 3 months’ completed service.  MGP’s note states they had informed Mr Scott that Aviva, who undertook the Scheme’s day-to-day administration, would produce manual figures for a fee to give the members an indication of final benefits but this would not be available until mid to end of March.  According to MGP Mr Scott did not want to pay for the manual calculations by Aviva.  They say Mr Scott did, however, agree to MGP preparing initial informal calculations.
7. MGP says that on 12 and 18 February 2009 the Consultant met with the active members of the Scheme, including Mr Scott, to discuss with them the generic details of the closure to future accrual.  By that time the Consultant had prepared informal calculations which he used as the basis of a generic discussion with each active member, including Mr Scott.  The calculation sheets were not handed out to the members by the Consultant but were used as an ‘aide memoir’ to the discussions.  MGP has said the calculation the Consultant prepared for Mr Scott showed a reduction in the appropriate retirement date benefits in the ratio of completed service (n) divided by potential service (ns).  The figures for Mr Scott were based on 50% of £80,023.33 (an average FPS) x 6.25(n)/12.50 (ns) = £20,005.83.
8. The file note of those two meetings is dated 19 February 2009 and confirms Mr Scott understood the calculation of 50% and n/ns in relation to him but that Mr Scott felt he should get 6.25/30ths.  According to this file note, the Consultant advised Mr Scott that he needed to check this with Aviva as it was his belief that the n/ns calculation was correct.
9. MGP emailed Aviva on 19 February 2009 and requested that they comment on the n/ns calculation for Mr Scott.  Aviva replied by letter on 4 March and said,
“We have investigated the expected benefits for Mr Scott.  Again we have referred to our Documentation team.  As a Senior Director the scheme rules specify a pension equal to 50% of the Member’s Final Pensionable Salary.  This would then be multiplied by actual service over potential service.  In this case, assuming the scheme ceases accrual on 6 April 2009, actual service would be 6 years 4 months and potential service 12 years 5 months.  We are unclear what is meant by your reference to “30ths times” in your suggested calculation.”

10. Mr Scott says he first raised the issue of the benefits he was entitled to under the Scheme rules on 5 March 2009.  Initially this enquiry was directed to MGP during a meeting with them at the Company’s premises.  Mr Scott says MGP declined to provide any information, stating that Aviva would only produce membership statements after a deed of amendment closing the Scheme to further accrual had been executed.
11. Mr Scott was suspended from work on 5 March 2009 but continued to be a trustee.
12. MGP says the Consultant attended the offices of the Company on 5 March 2009 as there were pre-arranged meetings with ten members of the Scheme to discuss joining the replacement pension arrangement.  MGP says that before a planned meeting with Mr Scott, the Consultant was told by Mr A that future contact with regard to the Scheme was to be conducted with him as Mr Scott had been suspended from work with effect from that date.  Consequently, MGP says the Consultant did not meet with Mr Scott that day to discuss his benefits.
13. MGP received Aviva’s letter on 6 March and they say that as Mr Scott had been suspended from work on 5 March no action was taken at that time in respect of the content of Aviva’s letter.
14. The Scheme closed on 6 April 2009 and a deed of amendment was later executed on 7 July 2010 with retrospective effect.
15. Mr Scott was the only ‘active’ member in Category A at the time of closure.  There were two other people in this same category but they had already worked to their NPD and had drawn their benefits at NPD prior to the Scheme ceasing future accrual.
16. Mr Scott says that in connection with the ceasing of future accrual it became necessary for the two non-conflicted trustees to seek advice from DWF regarding benefit entitlements under the Scheme’s rules, including the calculation of benefits relating to his category of membership, being a Category ‘A’ member.
17. DWF emailed Mr Scott and Mr S on 3 July 2009.  The email attached a “note of advice” (“the Advice Note”).  The covering email explained that DWF had had some difficulty with Category C members’ benefits and had reconsidered their advice for this membership category.  However, the email stated “The advice on Category A members’ benefits has not changed”.
18. In respect of Category A, the Advice Note said,
“The treatment of a Category A member’s benefits is clear.  Such a member is entitled to 50% of Final Pensionable Salary.  As the Scheme has been closed to future accrual, Final Pensionable Salary is calculated as of the termination date, 6 April 2009.  This figure will increase in line with indexation until such time as the Member draws his pension, and that increased figure will be used as the basis of the 50% level.

This would not be pro-rataed to reflect years served – there is no mechanism within the Rules for doing so.  The pension is not linked to any particular accrual rate.”

19. No reference was made to Part IV (Protection for Early Leavers), Chapter 1 (Preservation of Benefits Under Occupational Schemes) of Pension Schemes Act 1993 and, in particular, section 74 (Computation of short service benefit).

20. Mr Scott says he and Mr S discussed the advice by telephone and Mr S expressed no concern about it and was content to accept it.  There is, however, no record (for example, minutes of trustee meetings, or telephone notes) that these trustees discussed this advice.
21. Mr Scott subsequently resigned from employment and his leaving date was 31 August 2009.  He says he also resigned as a trustee of the Scheme.
22. On 4 September 2009 Mr Scott entered into a compromise agreement (“the Compromise Agreement”) with his employer.

23. On 6 October 2009 the Consultant at MGP emailed the Scheme Actuary at Aviva to say Mr Scott had telephoned that day to ask where his statement was but they had pointed out that no one had received a statement as they were waiting for a copy of the amending deed so that Aviva could finalise matters.  They also said,
“He has also asked me to check his benefit entitlement on leaving.  The solicitor acting for him and [Mr Scott] also believe that for the category he was in when he left it is 50% of Salary.  Can you check this and let me know if you agree please.”

24. An administrator from Aviva replied to MGP by email on 14 October saying:
“I have looked at Mr Scott’s record and can confirm that he is entitled to 50% of his final pensionable salary.”

25. Mr Scott has submitted a copy of that email.  A hand-written note on that email says “Advised [Mr Scott] telcon 19/10/09. IL”.
26. The Consultant accepts he spoke with Mr Scott and informed him of Aviva’s response.  But the Consultant also says he confirmed that he would be seeking further advices from Aviva as he thought that it required further clarification as the email did not make it clear on what basis the statement had been made.  The Consultant says he did not during that time, or at any stage, confirm that the entitlement was 50% of Mr Scott’s pensionable salary.
27. Mr Scott says that the email exchange between MGP and Aviva was sent to him on 2 November 2009 without any covering letter or qualification.

28. Mr Scott says he arranged to meet with the Consultant (and the MD of MGP (KC)) on 12 November 2009 in order to sign a deed removing him as trustee and asked if they could discuss commutation.  At the meeting Mr Scott says he explained his final salary would be approximately £80,000 and that he was entitled to 50%, and asked about how his lump sum would be calculated under the Scheme.  Mr Scott says he was provided with a hand-written illustration prepared by the Consultant (which he has submitted as evidence).  The hand-written illustration used a pension of £40,000 to derive a capital value of £800,000.
29. MGP says of the 12 November meeting that Mr Scott brought up the subject of his pension once again and on his insistence KC responded by providing a generic illustration to explain the principle of how the figure, when confirmed, could be calculated.  No documents were provided, only an oral explanation with regard to the Pension Commencement Lump Sum (“PCLS”).  Their submissions are given below.
30. A file note by Aviva dated 27 January 2010 records they telephoned the Consultant at MGP to say Mr Scott had telephoned them complaining that he had not yet received his member statement following the Scheme ceasing accrual.  The note states that MGP said the Trustees were still in negotiations about how they were going to proceed as there were discussions that the Scheme would be wound up following the Company’s decision – though the Consultant thought it was now fairly settled that the Scheme had ceased accrual, the deficit should be eliminated and wind up would be considered once the Scheme was solvent.  The note records that Aviva offered to give Mr Scott an idea of his estimated benefits following the Scheme ceasing accrual but the Consultant said his preference would be for Aviva not to do this as the member had already had ideas from him about the level of his benefits.  It was recorded that Aviva would only do so if a complaint was made to the Trustees and the Trustees then asked Aviva to do this.
31. On 3 August 2010, following the execution of the deed on 7 July 2010, as part of preparing certificates for all members Aviva prepared a ‘Pension Membership Certificate’ (“the Certificate”)  showing Mr Scott’s deferred pension.  An exchange of correspondence between MGP and Aviva then followed.

32. On 10 August 2010 Mr Scott telephoned MGP chasing for his Membership Certificate and MGP say they told him that n/ns had been applied.

33. In an email dated 10 August 2010 to MGP, Aviva (in its capacity as the administrator) stated that the scheme rules were a bit sketchy “on this situation”.  Aviva had checked with its documentation department and they had said that this was the way that the rules were and the more specific things were detailed in the member guide.  Aviva said the member’s guide confirmed under the definition of ‘deferred pension’ that the benefit would be adjusted to reflect the actual service in the scheme up to leaving.  They calculated a deferred pension of £20,893.07 a year which was based on 6.33333 (n)/12.50 (ns) x 50% x £82,473.67 (FPS) – FPS was a three‑year average.  Allowing for 5% revaluation for six years (£7,105.65) they projected Mr Scott’s pension to be £27,998.73 pa (though the Certificate had quoted a pension of £27,999.12 a year from age 60 and Aviva said the slight difference was due to rounding).
34. Later that afternoon MGP forwarded Aviva’s email of 14 October 2009 to Aviva.  Aviva replied that same day saying “I can only apologise that you were provided with this info, it certainly appears to be incorrect compared to the member guides”.
35. In the evening of 10 August 2010 Mr Scott forwarded DWF’s email of 3 July 2009 (including the Advice Note) to MGP saying the solicitor’s had provided clear and precise advice, and that advice coincided with Aviva’s email of 14 October 2009.  The Consultant contacted Aviva again for them to look into the matter.
36. Aviva responded to MGP by email on 18 August 2010 and explained why they believed the n/ns calculation was correct.
37. The Consultant conveyed Aviva’s view to Mr Scott in a telephone call on 20 August and MGP wrote to the Trustees that day.  MGP provided a copy of DWF’s correspondence from July 2009 to the then current trustees.
38. Mr Scott says the Certificate notifying him of the reduced benefit entitlement was sent to him by the Trustees on 24 August 2010.  Mr Scott wrote to MGP on 6 September in response to a letter from them dated 20 August 2010 in which certain documents he had requested (but not the Certificate) were provided.  In this letter Mr Scott queried his pensionable and final pensionable salaries as well as his benefits shown in the Certificate given the advice from the Trustees’ legal advisers, Aviva’s email of 14 October, and the illustrations of November 2009 given to him by MGP.
39. Mr Scott instigated the Scheme’s internal dispute resolution procedure (“IDRP”) on 4 January 2011.  His core complaint was that his benefits had been calculated wrongly.
40. The then individual Trustees gave a response on 26 April 2011.  They did not uphold the complaint.  As stated above, Mr Scott no longer argues that he is entitled to a pension of 50%.  He argues that he was misinformed and would have negotiated a different settlement with his employer had he known that his pension would be calculated on an n/ns basis.
Summary of Mr Scott’s position
41. He asserts the following as maladministration by the respondents:
· The Trustees failed to ensure that information provided to him in relation to the calculation of his benefits, under the Scheme’s rules, was accurate and correct;

· The Trustees failed to ensure that the Scheme complied with the requirements of regulation 27A of The Occupational Pension Schemes (Preservation of Benefit) Regulations 1991 (“the 1991 Preservation Regulations”) and specifically that they failed to provide the required information to him within the period (of two months) prescribed by statute following the closure of the Scheme to further accrual;

· MGP provided misleading and inaccurate information regarding his entitlement to benefits under the Scheme’s rules, and

· MGP failed to provide the required information, within the prescribed period, to him in breach of the requirements of the Disclosure Requirements.

42. MGP’s file notes dated 19 January and 19 February 2009 of meetings he had with the Consultant show that Mr Scott was actively requesting that the members, including him, be provided with details of their benefits.  He subsequently asked the Consultant why details were not provided during April 2009, as had been agreed, after the Scheme had been unilaterally closed to future accrual and he was told that Aviva would not provide such details until the deed of amendment had been executed.

43. Each of the trustees relied upon the specialist advice of the Scheme’s advisers.  Mr Scott had requested the information instinctively, feeling that members should be entitled to such information.  He took at face value the statement by MGP that such information could not be provided by Aviva, and as the Scheme’s advisers had not made him aware of these regulations he was content to leave it at that.

44. He was one of three trustees up until 31 August 2009.  He accepts that most routine administration matters were dealt with by him in his capacity as trustee and Finance Director of the Scheme’s sponsoring employer.  But after his suspension on 5 March 2009 he had no involvement with the day to day administration of the Scheme.
45. When he spoke to MGP on 6 October 2009 and 12 November 2009 he told them what he expected his benefits to be on the basis of his reading of the rules and legal advice.  MGP were thus aware that legal advice had been given and corroborated by the content of their email of 6 October.  MGP did not dispute his assertion about his benefits on those occasions, further reinforcing his understanding that it was correct.  The Consultant was not certain of the correctness, or otherwise, of using n/ns or pro‑rating.  Had he been clear about this issue, as they suggest, there would have been no need to request clarification on 6 October 2009 from the Scheme Actuary.  The assertions of the Consultant about the meeting of 12 November 2009 are wrong.  The illustration was of £40,000 pension representing a 50% benefit.  MGP had advance notice of what he wanted to discuss, and MGP had every opportunity to question the 50% benefit had they chosen to.  The Consultant did not question it because he accepted it as the correct benefit.
46. Sending the email exchange of October 2009 to him in early November 2009 is not consistent with the comments MGP have made about the events at that time.  MGP have not provided any evidence that they qualified the content of the emails, and he rejects totally MGP’s version of the circumstances under which the emails were provided.

47. He rejects Aviva’s claim that the Rules are “sketchy”.  They had been examined minutely since the intention to close the Scheme was announced.  At no time did anyone challenge the Rules or call for their revision to clarify any poor drafting.  If anyone had thought the Rules were sketchy or that elements of the Member’s Guide should be included in the Rules they were free to say so at the time and incorporate any change in the deed of amendment dated 7 July 2010.

48. He finally received confirmation of his retirement benefits under the Scheme in August 2010, some 16 months after he ceased to be an active member of the Scheme and some 17 months since he first requested the information in March 2009.  This confirmation referred to him having accrued benefits amounting to approximately half that which he had previously been assured he would receive.
49. Under the 1991 Preservation Regulations the Trustees were obliged to provide, in writing, information as to the rights and options available to him (as a member) as soon as practicable and in any event within two months after he or the Company notified the Trustees that active membership had terminated.
50. He considers himself to have honestly and diligently discharged his obligations with the utmost integrity throughout his period of association with the Scheme.  Part of the introduction on DWF’s Advice Note said “This is of relevance because the Scheme has been closed to future accrual, and it is important to understand precisely how these two members’ benefits will be calculated so that total Scheme liabilities can be assessed”.  This was not Mr Scott acting unilaterally, without authority, but a necessary enquiry regarding benefits arising under the Scheme for him and another member in Category ‘C’.
51. The only potential conflict of interest he had was as an active member of the Scheme, however, he had no discretion or influence over the level of benefits he was to be awarded.  In any event, he and his fellow trustee openly sought independent and reliable legal advice from the Trustees’ legal adviser, as a way of managing any conflict, regarding the interpretation of the Scheme’s rules and benefits arising.  At all times he has acted in an open and transparent manner.
52. Though the Trustees say they as a whole made no decision, Mr Scott maintains the Trustees provided incorrect information to him.  The Trustees were aware he was the only active Category ‘A’ Member and therefore that he would reasonably rely on this information both in the discharge of his duties as a trustee and as a member.  As he was the only Category ‘A’ Member it is difficult to understand what requirement he had to circulate information regarding Category ‘A’ benefits beyond that of the Trustees.

53. The current Trustees’ response appears to assume certain issues were obvious, however the supporting evidence suggests that the rules were far from obvious, including Aviva saying they were “sketchy”.

54. The Trustees are permitted to appoint such advisers as they may require to discharge their obligations, though ultimately the Trustees remain liable for any acts or omissions of their appointed advisers.  Should the Trustees be successfully pursued for damages and incur a loss, as a direct result of the actions (or omissions) of an appointed adviser, the Trustees can seek redress from that adviser.  This is not a speculative claim as the Trustee suggests.

55. In response to the Trustees’ submissions in paragraph 75 and 76 below, Mr S and he, acting as trustees, were not required to take any further action in relation to the DWF advice.  They had no reason to do so.  MGP had not made any recommendations regarding the benefits of Class A and Class C members other than asking Aviva for advice.  Aviva did not offer any advice until the email of October 2009 which supported the DWF advice.  As the only Class ‘A’ Member Mr Scott reasonably assumed that the benefits he would receive as a Member would be consistent with the advice given to the Trustees and the Trustees had no further action to take in this regard.
56. He did not receive a response to his benefit enquiry of March 2009 until 14 October 2009, i.e. after he had entered into the Compromise Agreement.  His claim does not suggest that he relied upon Aviva’s email when deciding to accept the terms of the Compromise Agreement, however the content of the email exchange is instructive as it demonstrates the lack of clarity surrounding Class A (and therefore also Class C) Member benefits.
57. The terms of the Compromise Agreement were based on his understanding of the retirement benefits he was entitled to receive as initially advised by the Scheme’s trustees, i.e. with the expectation that he was entitled to benefits from the Scheme based on 50% of his final salary (as at 6 April 2009) due to the representations and information provided by the Scheme’s trustees via DWF LLP.  In fact, he is now being told the benefit he is entitled to from the Scheme is only half this amount.  As a direct consequence of this maladministration he asserts he has suffered an injustice and material detriment.
58. The settlement agreed is considerably less than he would have otherwise sought under the Compromise Agreement.  Had the maladministration not occurred Mr Scott would have sought a settlement of £102,342.82 (i.e. twice the amount he agreed).

59. Mr Scott therefore seeks compensation of £51,171.41 plus interest.

60. The Trustee cannot simply assume that he has not suffered as loss, on the basis that his former employer now states that it would not have paid any further severance payment to him at the time of his termination of employment.  If his former employer had not agreed to such a payment he would not have agreed to resign and would have considered alternative actions in relation to the circumstances of the termination of his employment.  It is impossible to predict what his former employer’s response would have been to any such actions.
61. Mr Scott also requests that an award for the distress and disappointment he has endured is considered, along with the re-imbursement of his legal fees.

Summary of MGP’s position

62. MGP say they are not the administrators of the Scheme.  Their involvement is limited to that of being advisers to the Trustees.  Aviva is the administrator of the Scheme.
63. They say they were not involved in any way in the separate employment matter, not even for clarification of Mr Scott’s pension benefits.

64. Mr Scott’s allegation that he requested information but was not provided with it is incorrect – in January 2009 he delayed Aviva from providing this information to all of the members, including himself.
65. It is clear that MGP discussed with Mr Scott the calculation of his own benefits in January / February 2009.  Those discussions and the calculation used by MGP of n/ns is, in their opinion, correct.  Mr Scott believed that an alternative calculation was applicable which belies his current claim that he is and was always entitled to a benefit of 50% of his FPS irrespective of how many years of service he had attained.

66. Mr Scott clearly understood their calculation and the alternative calculation he put forward but has now decided to rely solely on subsequent advice provided to him by DWF (which MGP, as the Trustees’ adviser, was unaware of until 10 August 2010).

67. In their opinion and in light of the above, it is clear that it was the information provided to Mr Scott by DWF which he relied on to his detriment.  This has been confirmed to be the case in his representative’s letter of 6 February 2012 to the Ombudsman.

68. They are surprised that the information from DWF was not questioned by Mr Scott at the time of its receipt by him, bearing in mind he was aware that an alternative calculation was going to be used based on discussions with the Consultant in January / February 2009 and his own understanding of what the reduction in his benefits should have been on the closure to future accrual.

69. Mr Scott states he would have sought a higher settlement figure had he known that his pension benefits would only be half the amount he believed them to be.  MGP had no involvement whatsoever with regard to this agreement and therefore MGP cannot be held responsible for any detriment Mr Scott feels he has suffered as a result of the advice he received directly from DWF which Mr Scott has admitted he relied on and the consequent terms he agreed with his employer which were concluded prior to Mr Scott raising the matter of the ‘correct calculation’ of his pension benefits.
70. With regard to Aviva’s email of 14 October 2009 subsequent discoveries show that no weight can be attributed to the contents of that email as, at the date the email was sent, all Aviva’s records showed the Scheme as current and subject to future accrual as Aviva would not mark their records to show that the Scheme was to be closed to future accrual until they had received the Deed of Amendment.  In addition, Aviva had not been advised that Mr Scott was no longer a member and he was therefore showing on their records as an active member subject to future accrual.
71. The date of Aviva’s email is some six weeks after the settlement of the Compromise Agreement, so did not impact on Mr Scott’s understanding of the pension benefits as provided to him by the Consultant and therefore cannot be attributed to any perceived loss.

72. In their correspondence of 8 November 2010 with TPAS they explained the conversation about the PCLS on 12 November 2009 was only a discussion “in principle” and nothing was guaranteed.  The maths were easy to understand if, say, they used a benefit of £40,000 pa so the PCLS is 25%, or £10,000 pa multiplied by the commutation factor.  The figures used were simply to explain the principle, not to indicate the deferred benefit.
Summary of the Trustees’ position

73. Until the termination of his employment with Danish Crown Limited Mr Scott was the primary trustee involved in the day to day management of all trustee matters, including all matters relating to the Company’s proposal to close the Scheme to future accruals.
74. During his enforced leave from the Company, Mr Scott (in his capacity as trustee) instructed the Scheme’s then solicitors to provide advice in connection with (amongst other things) the rules relating to his Category ‘A’ deferred benefits under the Scheme.  Mr Scott, as the only Category A member, would have been well aware of this and his resulting conflict of interest when instructing DWF, yet failed to take any steps to manage it.
75. Despite Mr Scott’s conflict of interest and the cost of advice being met as a Scheme expense, the advice received from DWF was not appropriately disseminated to the remainder of the trustee body, nor did Mr Scott table that advice for consideration by the trustee body.  The existence of the DWF advice has only been brought to the Trustees’ attention as part of the present complaint process.  The Trustees specifically deny that the trustee body ‘advised’ Mr Scott in relation to his benefits as set out in the email of advice issued by DWF.  The nature of the enquiries made by Mr Scott and the advice from DWF was not appropriately disclosed by Mr Scott to his fellow trustees for their due and proper consideration of its accuracy.  Mr A was neither included nor informed about the enquiries made of DWF and their response.
76. The Trustees as a whole did not take any action in relation to the DWG advice.  There cannot be any maladministration for which the Scheme and Mr Scott’s successor trustees ought to be held accountable for.

77. The Trustee was not a party to the Compromise Agreement between Mr Scott and the Company.  But following Mr Scott’s disclosure of the existence of a settlement agreement, enquiries were made of the Company with regard to whether Mr Scott could or would have been able to secure a higher settlement from the Company (whether a further £51,171.41 or indeed any other amount).  The Company has categorically confirmed to the Trustees that it would not have agreed to a higher level of settlement payment under the terms of the settlement agreement.  The Company’s written confirmation is submitted.
78. They appreciate that Mr Scott entered into a Compromise Agreement with the Company and as a result is probably unable to make a claim against the Company for further monies.  The Trustees consider that he is hereby seeking to circumvent the restrictions on him making a claim against the Company by using the structure of the Scheme to achieve this indirectly.

79. Mr Scott had not in fact been advised by the Trustees that his benefits were as he set out in his IDRP complaint (i.e. 50% of his FPS).  Mr Scott is incorrectly suggesting that the DWF advice represented the Trustees’ position or views of his benefit entitlements.  In actual fact the means by which Mr Scott acquired the DWF advice was not an act of the Trustees and cannot therefore constitute maladministration by the Trustees.

80. Mr Scott’s assertion that he has suffered injustice and material detriment as a result of his alleged personal advice on information received from the Scheme’s professional advisers but which he commissioned, received and retained for his personal use whilst purportedly acting in his capacity as a trustee (and at the Scheme’s expense) is ill‑founded and cannot properly and in good faith be established.

81. Further, and in the alternative, Mr Scott has not suffered the losses alleged as, even if he had relied conclusively upon incorrect information regarding his benefits in relation to the settlement package provided by the Company (which is disputed), further amounts would not have been paid to Mr Scott by the Company.  Mr Scott has, therefore, not suffered any actual loss.

82. Though Mr Scott previously confirmed in writing (his letter of 4 January 2011 refers) that his entitlement under the Scheme did not form part of his negotiations with the Company he now alleges injustice and material detriment was suffered by him as a result of agreeing the terms of his compromise on leaving the Company’s service based on “failure by the Scheme’s trustees to ensure that the information provided to [him] in relation to the calculation of [his] benefits, under the Scheme’s rules, was accurate and correct”.
83. Despite the Trustees having now had the opportunity to consider DWF’s analysis of the rules in relation to Class A member deferred entitlements and determining DWF’s advice was incorrect, the trustees strongly deny that there is any merit in Mr Scott’s complaint and requests for compensation for the following reasons:
· Mr Scott, as a trustee, commissioned advice from DWF to the Scheme in relation to his personal benefit entitlement under the Scheme’s rules.  The advice was neither requested nor obtained with the consensus of the trustee board.

· The costs of such advice were met as an expense of the Scheme.  DWF’s invoices were at all times addressed “FAO Nigel Scott, Trustees of the Danish Crown UK Limited Pension Scheme” and it is appropriate to conclude that such advice was provided to him as a trustee and was not intended for his personal use.

84. Mr Scott acted on his own initiative and was subject to a clear and undeclared conflict of interest.  Given the acute conflict and personal interest in the subject matter of the advice sought it was also inappropriate and unreasonable for him to simply review the advice, retain it in his personal files, and then purport to rely on it when managing his personal affairs.  Mr Scott neither placed a copy of the DWF advice nor recorded his instructions to the Trustees’ files in accordance with his trustee duties.
85. DWF’s email response was sent to Mr Scott’s personal email address. Mr A was not in any event provided with a copy of the advice nor made aware of it until the IDRP complaint was raised (even though he was a trustee of the scheme in 2009 and had maintained his trustee position since).
86. When the advice was first revealed to the Trustees (as part of this complaint procedure) the Trustees considered it obvious that DWF’s legal analysis of the rules relating to Mr Scott’s entitlements was incorrect – not least because the advice did not correspond with the Scheme booklet and rules but also because to apply such an analysis would have resulted in excessive benefits (outside of permitted limits) being payable to Mr Scott.
87. It is clear DWF’s advice to Mr Scott in his capacity as a trustee did not accurately describe Mr Scott’s entitlements, as set out in both the rules of the Scheme and in the member booklet.  Mr Scott alleges the advice received from DWF simply confirmed his understanding of his deferred benefits.  The Trustees do not believe that Mr Scott genuinely believed he was entitled to a more favourable level of benefits.  This is reflected by the fact that Mr Scott (as a trustee who was heavily involved in funding discussions) had never insisted on the Scheme being funded to provide such benefits.

88. It is inappropriate that Mr Scott should seek to require a successor trustee body and the Scheme to accept responsibility for purported losses (such losses being denied in any event) which relate to an individual member who was responsible, in his capacity as a trustee, for the commission of, analysis and alleged dissemination of the advice to himself and which he suggests constitutes the maladministration of which he now complains.
89. Further Mr Scott refers to certain information which he received after the date of his settlement agreement.  It would not have been possible for Mr Scott to rely on any such information as part of his settlement negotiations with the Company.  Such information cannot therefore be used to support the allegations of injustice and material detriment.
90. Mr Scott has failed to establish that he would have been able to secure a more favourable settlement deal from the Company.  It follows that he has not therefore suffered any detriment whatsoever.
91. Mr Scott undertook a key and active role in relation to the closure exercise.  He drove negotiations with the Company, instructed the Scheme’s advisors and administrators and taking part in communications with members.  DWF were instructed to prepare a deed of amendment confirming the closure to accrual from 6 April 2009.  A formal deed was required in order to facilitate Aviva issuing deferred member benefit statements, setting out their rights and options following closure to accrual.  They understood that Aviva would not produce and issue such statements until a formal deed confirming the closure had been executed by the Company and the Trustees.
92. Benefit statements were prepared by Aviva and issued to members, including Mr Scott, within two months of the date of the deed of amendment.

93. In view of the above the Trustees request that the Ombudsman does not make a compensatory award in respect of claimed injustice, detriment, distress or disappointment such Mr Scott alleges.
94. The Trustees also request that no award is made in relation to the reimbursement of Mr Scott’s legal fees.

Conclusions

95. MGP has said that it is not the administrator.  The Scheme’s governing documentation states that the Trustees were the named Administrator for tax purposes and clearly the Trustees have appointed Aviva to carry out the day-to-day administration of the Scheme on their behalf.  However, any person or body carrying out one‑off acts of administration on or after 6 April 2005 which can be regarded as being concerned with the Scheme may be regarded as an administrator and fall into my jurisdiction.  When discussing the Scheme changes with members in January/February 2009 MGP were ‘informally’ calculating members’ benefits at Scheme closure.  To the extent that they advised or informed members on the Trustees behalf they are within my jurisdiction.
Complaint against the Trustees

96. Mr Scott says that the Trustees failed to ensure that information provided to him in relation to the calculation of his benefits under the Scheme’s rules was accurate and correct.  Mr Scott was a trustee at the relevant time and in effect he is complaining about himself (and his fellow trustees).  
97. DWF gave advice to Mr Scott (and Mr S) in July 2009 which is acknowledged to have been incorrect.  Clearly what Mr Scott knew as a trustee he must also have known in his capacity as a member.  But it does not follow that if he received information or advice as a trustee he was entitled to rely on it (as against the Trustees) in acting as a member.  In bringing this complaint he faces a considerable obstacle, because in acting as a member on information he received as a trustee he was in fact acting on information that he gave himself. 
98. The Trustees assert that not all the trustees considered DWF’s advice, in particular Mr A.  As Mr A was also acting for the Company in the negotiations over the closure of the Scheme to future accrual it was recognised that he had a conflict of interest in his role as a trustee and MD.  But he was still a trustee and so he should still have been consulted about areas involving the Trustees where there was no conflict.  I do not consider that in deciding the benefits to be provided from two categories (A and C) for an early leaver that there would have been any conflict.  An employee of Category A or C could have left at any time and so this issue was not one particular to the Scheme closure, albeit that the Scheme closure crystalized the event of members’ leaving.
99. DWF’s advice was sent to Mr Scott and Mr S.  Mr Scott contends that he discussed DWF’s advice with Mr S during a telephone conversation and that Mr S expressed no concern and was content to accept it.  No record of any such conversation exists and without any evidence it is difficult for me to assess what was precisely discussed and if any decisions were actually made.
100. But if I were to accept that Mr S took the advice as being correct, I do not think that would advance Mr Scott’s case much.  What Mr Scott needs me to find is that the advice was endorsed by the Trustees as a body in such a way that he was entitled to rely on it as a member against the Trustees.  An un-minuted telephone conversation between two out of three trustees, when one of the two had a clear conflict of interest about which the other knew, falls well short of any such endorsement.

101. Furthermore, Mr Scott had been given oral advice by MGP in February 2009 that n/ns applied – at which point Mr Scott’s alternative view was that he was entitled to an annual accrual rate of 30ths.  Written advice from DWF saying that he was entitled to 50% of FPS on leaving was inconsistent with both.  Both MGP and DWF are professional advisers and given a conflict in the advice it would have been prudent to have challenged both advisers as to why they had formed the views they had.  
102. Mr Scott, as a trustee, had a duty to be familiar with the Scheme’s provisions, including the Trust Deed and Rules.  Mr Scott has said that from his reading of the Scheme’s rules and based on DWF’s advice his understanding was that he was entitled to a benefit equating to 50% of FPS on leaving.

103. Without my needing to set out the detail of the correct construction of the Scheme’s rules, I can say that it would have been possible for Mr Scott to have established that the advice from DWF was likely to be wrong.  Whether he did so or not, it should have been surprising if he had been entitled to 50% of FPS for a much reduced period of membership.
104. Finally, Mr Scott argues that the Trustees failed to ensure that the Scheme complied with the requirements of the 1991 Preservation Regulations.  He would say that if he had had correct information on time then he would have been able to use that in negotiating the Compromise Agreement.  That may be right.  But it does not mean that the Trustees would be liable for his having relied on DWF’s advice in the absence of the information that he says they should have provided.    
Complaint against MGP

105. On the one hand Mr Scott says that MGP provided misleading and inaccurate information regarding his entitlement to benefits under the Scheme, but on the other hand he says they failed to provide the required information within prescribed periods.  So it seems Mr Scott is saying MGP did not provide him with information in a timely manner and when they eventually did the information was incorrect.

106. MGP, as the appointed financial advisers to the Trustees, appear to have orally given information to members in February 2009 about the closure of the Scheme and the new pension arrangements.  The evidence from MGP about discussions with Mr Scott in mid-February 2009, as well as the email to Aviva of 19 February 2009, support MGP’s claim that they told Mr Scott that n/ns would apply to his benefits on closure to future accrual.
107. In early March 2009 Aviva confirmed to MGP their view, which was that n/ns applied.  Had MGP passed on Aviva’s letter of 4 March 2009 then that may have persuaded Mr Scott that n/ns was correct.  But even if the failure to forward that information on to him is regarded as maladministration it cannot follow that any injustice resulted from that omission in relation to the complaint before me.  MGP had already told Mr Scott that, in their opinion, n/ns applied to him.  He had therefore been given that information previously.
108. There is no other evidence that MGP gave Mr Scott incorrect or misleading information between 18 February 2009 and 4 September 2009 when he entered into a compromise agreement with his employer following his leaving company service on 31 August 2009.  Indeed, Mr Scott has said he did not receive a response to his benefit enquiry of 5 March 2009 until 14 October 2009.
109. I am therefore unable to conclude that MGP gave Mr Scott any information that was incorrect, misleading and misrepresented his benefits on which he relied to his detriment when entering into a compromise agreement.
110. Mr Scott clearly raised the matter of his benefits being 50% of FPS, supported by DWF’s advice, with MGP again in October 2009 (after he had signed the Compromise Agreement).  
111. Mr Scott also alleges that MGP failed to provide the required information within the prescribed period in breach of the requirements of the Disclosure Regulations.  As in the similar complaint against the Trustees, the fact that Mr Scott did not have correct information (if he did not) does not make the person who could have provided that information liable for his relying on incorrect information. 
112. For the reasons given above, I do not uphold Mr Scott’s complaint.
Tony King 
Pensions Ombudsman
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