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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr T Rouse

	Scheme
	Anglian Water Group Pension Scheme (AWGPS)

	Respondents
	The Anglian Water Group, 
The Trustees of the AWGPS (the Trustees)


Subject
Mr Rouse complains that:

•
his former employer, the Anglian Water Group, provided him with misleading information regarding his pension options and that as a he chose the wrong pension option;

•
the Trustees have improperly adopted the Consumer Price Index (CPI), as opposed to the Retail Price Index (RPI), as the means by which his annual pension increases are calculated.
The Pensions Ombudsman’s determination and short reasons
The complaint should not be upheld because: 

•
the AWGPS literature did not contain misleading or inaccurate information regarding the benefits of the various options available;

•
the Trustees have applied the AWGPS rules correctly and Mr Rouse is in receipt of the correct benefits;

•
the Trustees do not control the rate of increase applied to Mr Rouse’s pension;

•
there was no promise or guarantee provided that increases would always be calculated with reference to RPI.

DETAILED DETERMINATION
Material Facts

1.
Prior to the privatisation of the water industry, Mr Rouse was employed by the Anglian Water Authority and he was a member of the Water Authorities Superannuation Fund (WASF), which was administered as part of the then Local Government Superannuation Scheme (LGSS)

2.
In August 1988 the Anglian Water Authority, together with the other member bodies of the Water Authorities Association, announced the introduction a new pension scheme, which would come into effect on 1 October 1988. Existing members of WASF were given the opportunity to either join the new Anglian Water Pension Scheme (AWPS) or remain a member of WASF. Mr Rouse elected to remain a member of WASF.

3.
In June 1989 the “Principal Announcement” was made to pensionable employees in WASF regarding their post privatisation pension choices. At this time, the Anglian Water Authority provided employees with a leaflet which advised that, from a date known as vesting, the water authorities would no longer be statutory bodies and would consequently fall outside the scope of the LGSS. As such, WASF members, such as Mr Rouse, who were transferring to a successor company, had the following pension options:

(i)
to become a member of the Anglian Water Group Mirror Image Scheme (MIS);

(ii)
to become a member of AWPS;

(iii)
to take out a personal pension; or

(iv)
to pay full national insurance contributions and become a member of the State Earning Related Pension Scheme.

4.
On 1 September 1989, the vesting date, MIS opened and closed to new members. Mr Rouse elected to become a member of MIS.

5.
On 28 February 1990 Mr Rouse retired and his pension went into payment. He was aged 50.

6.
On 1 May 1998 AWPS and MIS merged by means of a formal merger agreement and became known as AWGPS. All MIS members’ benefits were transferred into AWPS and MIS was wound up.

7.
On 18 February 2011 the Chair of the Trustees wrote to all pensioner members, confirming that the MIS Rules required pensions in payment to be increased according to the Pension (Increase) Act 1971. He explained that, from April 2011, the Government was proposing to base these increases on CPI, rather than RPI as it had used previously.

Scheme Rules and associated literature

8.
The front page of the leaflet provided by the Anglian Water Authority to pensionable employees in June 1989, under the heading ‘Why the mirror image Scheme?’ states:

“In September 1987 Lord Belstead, the then Minister of State for Water, advised that …’Even after privatisation [employees] will be able to remain in a scheme with the same benefits, and requiring the same contributions, as the Local Government Superannuation Scheme (the WASF Scheme). …A key feature is that I include full index-linking in the no change assurance.’ His current successor, Mr Michael Howard, has since stated that ‘each authority is offering a mirror image scheme so called because it will offer the same benefits, including full index-linking, for the same level of contribution by employees as the Local Government Superannuation Scheme.

To satisfy this commitment MIS is being established as a non-statutory scheme which will mirror the LGSS provisions as far as possible. This new scheme will be governed by a Trust Deed and Rules instead of the LGSS Regulations. It will only be open to those employees in WASF at vesting and will replicate the following key features of the Local Government Scheme:

•
…

•
Pension increase provision in line with the statutory increases awarded to public service pensioners under the Pensions (Increase) Act 1971.”

9.
Inside this leaflet, under the heading ‘Indexation’ it states:

“All pensions including spouses’ and children’s pensions in payment, and preserved benefits will be increased each year by the same rate and at the same time as is specified by Review Orders made under the Pensions (Increase) Act 1971. The Review Orders prescribe the level of increase which WASF and all other public service pension schemes are required to pay.”

10.
Paragraph 29.2 of the MIS Rules, under the heading  ‘Increase to be linked to Pensions (Increase) Act 1971’ states:

“The provisions of the Pensions (Increase) Act 1971 and any amendment to it or instrument or order made under it and with effect from 6 April 1979 the provisions of section 59 of the Social Security Pensions Act 1975 as amended by the Social Security Act 1986 and any amendment to it or instrument or order made under it shall be deemed to apply to any pension, preserved pension or Incapacity pension (and, where appropriate, any corresponding lump sum retirement benefit) to which a Member may be entitled (whether in payment or not) to any Spouse’s Children’s or Dependant’s pensions (and any corresponding Death Grant) to the same extent as these provisions would apply to any similar benefits which would be payable in like circumstances to or in respect of the pensionable employees of a local authority under those Acts.”

11.
The MIS Members’ Guide, issued on 12 October 1989, under the heading ‘Will my pension be reviewed regularly and how much will I receive?’ states:

“Yes. Your pension will be reviewed annually and increased by the rate applied to public service pensions by Review Orders made under the Pensions (Increase) Act 1971. The level of increase is announced by the Government and is in line with rises in the Retail Prices Index.”

12.
Also in this document, in the section highlighting the key features of MIS, under the heading ‘Indexation’ it states:

“Full Retail Prices Indexation from age 55. Earlier indexation for ill-health retirement or spouse’s/children’s pensions.”

13.
In the current version of the MIS Members’ guide, the 2003 edition, under the heading ‘Price Index’ it states:

“The scheme uses the annual increase declared under the Pension Increase Act 1971 and any amendments to it. This has historically been linked to the UK Retail Prices Index for September each year, but it could be any measure of price inflation chosen by the UK Government. Pensions are increased from the following April in line with the rise in the Price Index used.”

14.
In support of his complaint, Mr Rouse has provided copies of extracts from the MIS Guide 1999 and the supplement to this. The MIS Guide 1999, under the heading ‘Will my pension increase?’ states:

“Yes. Your pension will be reviewed annually and increased in line with rises in RPI.”

The extract from the supplement, taken from the glossary of terms, under the heading RPI, states:

“Retail Prices Index. The Scheme uses the annual increase in RPI for each September each year to determine the pension increase for the following April.”

15.
Paragraph 8.2 of the Definitive Trust Deed, dated 30 April 1998 and replicated in all subsequent versions, under the heading ‘Special decisions relating to former MIS members’ states:

“ For so long as there is an MIS Member or any beneficiary claiming through such a Member, insofar as it relates to or impacts upon such Member or beneficiary, any decision:

(i)
to amend the Scheme pursuant to Clause 12;

(ii)
…

Shall not be effective if any Trustee (or, if a sole corporate trustee has been appointed, one of its directors) objects.

 Summary of Mr Rouse's position  

16.
Mr Rouse says that at the time of privatisation and prior to it, the rate of inflation had become a significant consideration in deciding his pension options. He said that the MIS promise of full indexation was emphasised with reference to RPI in all the literature produced by Anglian Water. 

17.
The MIS Member Guides and other MIS literature did not qualify the RPI indexation basis for MIS pensions and any references to the Pensions (Increase) Act 1971 had been synonymous with RPI. Given the sustained and consistent message and the considerable legal protection in place for accrued pension rights it was wholly reasonable for him to be confident that RPI would remain the minimum level of indexation applicable to his pension increases.

18.
The implication that employees would be expected to procure a copy of the Pensions (Increase) Act 1971 to ascertain that their pension could be the subject of future government intervention was totally unreasonable given the many distractions at the time relating to employment security during the re-organisation of the water industry. As such, employees were dependent on the briefings and literature provided, and the information upon which he reached his decision regarding which pension scheme to join was misleading. The fact that no-one ever explained this important distinction only serves to strengthen Mr Rouse’s view in this regard.

19.
The promises made by the Government and the Anglian Water Group clearly stated that his benefits would be protected and that any changes to his benefits could be prevented by an objection from any Trustees. The decision to change from RPI to CPI constitutes a material change resulting in a significant reduction in his benefits and was carried out notwithstanding objections from the two MIS Trustees. 

20.
He believes that the Anglian Water Group should re-instate RPI as the means by which his annual pension increases are calculated and reimburse him for the income he has lost since the change to CPI.

Summary of the Trustees’ position

21.
The Trustees say that, as a condition of the scheme mergers in 1998, the liabilities in respect of the transferring members were assumed by the Trustees of AWPS and they became MIS Members. This was documented by the amendment of the then AWPS Trust Deed and Rules, insofar as it would apply to MIS Members, to replicate the MIS benefit structure and special protection contained in MIS.

22.
This amendment was effected by means of a new Trust Deed and Rules, dated 30 April 1998, and the principal special protections for MIS Members were contained at clause 8.2 (see paragraph 15). This clause includes the prohibition on amendments of the provisions of the Trust Deed and Rules as they apply to MIS Members if any Trustee objects.

23.
They are obliged to administer AWGPS in accordance with the Trust Deed and Rules and there is no flexibility in this regard. MIS Rule 29.2, or the equivalent rule in previous Trust Deed and Rules and which apply to some deferred and pensioner members, had not been amended to refer to CPI and the only change to this rule has been with regards to ‘Reckonable Service’ on or after 1 April 2012, which does not apply to Mr Rouse. The wording of this rule requires that increases are applied in the same way as pensions for local authority employees are under the Pensions (Increase) Act 1971. This means that increases to pensions in payment for MIS Members, such as Mr Rouse, whose service ceased before 31 March 2012, are required to be calculated by applying the increases specified in the Pensions Increase Review Orders that are issued by the Government each year. 

24.
These orders do not refer to any particular index but instead state a percentage increase and which is determined by the Government. For many years the Government has chosen to use RPI increases as the basis for calculating the percentage specified in the Review Order but, as from April 2011, it has started to use increases in CPI for this purpose. While this has led to an apparent change in the process by which increases to pensions in payment for MIS Members are calculated, there has in reality been no change to either the administration practice or to the MIS Rules. Increases are still calculated using the percentage specified in that year’s Review Order, all that had changed was the means by which the Government calculated the percentage specified in the Review Order and this was not a matter within the control of the Trustees. The Trustees do not accept that their actions constitute maladministration in this regard.

25.
The Trustees also looked at the question of whether MIS literature had misled Mr Rouse or inaccurately conveyed MIS benefits. They said that from the initial announcement it had been clearly explained to future MIS Members that the basis for the calculations of the increases in their pensions would be in line with the Pensions (Increase) Act 1971 and the specific terms of this announcement were then used to form the basis of the relevant section of MIS rules as it was incorporated into the Interim Trust Deed and Rules.

26.
While some literature did refer to RPI as the source of the pension increase figure to be applied to MIS Member’s pensions such explanations were intended to assist members’ understanding of their benefit entitlement. RPI was used in these communications to merely convey the current index that applied and assist members to calculate their likely benefits. In addition, the literature which contained these references, such a Member Guides, also contained a clear statement that the content of the document in question was subordinate to the provisions of the Trust Deed and Rules. The Trustees did not consider that Mr Rouse had been misled regarding the benefits of MIS.

27.
The Trustees have no unilateral power to either change the rate of pension increase for MIS Members or to change the Deed and Rules to effect such a change. Such a change could only be made by the Principal Employer, with the consent of the Trustees. The Trustees had written to the Principal Employer to ask it to consider proposing a benefit change to maintain the link to RPI for MIS Members, but the Principal Employer had confirmed that it had no plans to propose such a change.

Summary of the Anglian Water Group’s position  

28.
Anglian Water say that the literature provided by them to all employees in advance of the decision as to which scheme employees would  join did not mislead or inaccurately state MIS benefits.

29.
They say that the Principal Announcement set out the choices that employees had and made it clear that MIS pension increases would be by the same rate and at the same time as is specified by Review Orders made under the Pensions (Increase) Act 1971. The announcement made no reference to RPI, only stating that the same increases as apply to public service pensions would apply to MIS pensions. This has not changed and continues to be the case. They deny that Mr Rouse was misled when he made the decision to join MIS.

30.
It is settled law that explanatory material does not usually override the Trust Deed and Rules or other governing provisions of a pension scheme, especially if a disclaimer or statement to that effect is contained within those explanatory materials or it is otherwise clear to a reasonable reader that the rules are in abbreviated form or summary.  Such disclaimers were contained in all the MIS literature, including the 1999 MIS Guide and supplement from which Mr Rouse has quoted in support of his complaint.

31.
Having looked specifically at the comments made by Lord Belstead, it was not considered that the ‘no change assurance’ provided by him was a guarantee that those affected people would be given a continuous level of indexation at the same level as applied in 1989, but rather that they would be given the same indexation benefit as if they had remained in the public sector. There is still full index linking under the Review Orders and the same increases are applied to MIS pensions as are applied to pensions for local authority employees.

Conclusions

32.
In the recent case of R. (Staff Side of the Police Negotiating Board) v. Secretary of State for Work and Pensions; Piper v. Secretary of State for Work and Pensions, the High Court found that the Government’s decision to alter the basis upon which official pensions were increased (which itself relies on increases under Pension Increase Orders) was lawful, and that the Government had not exceeded its statutory powers. The Court of Appeal has subsequently upheld this decision.

33.
Since the MIS Rules provide that increases are to be made in line with the Pensions (Increase) Act 1971, I am satisfied that Mr Rouse’s current benefits have been correctly calculated.

34.
Although the AWGPS is not an official pension scheme, as those at issue in the Police case were, its terms were specifically designed to replicate those of its public sector predecessors, in this case the LGSS. I am satisfied, therefore, that the Police case has a bearing on Mr Rouse’s complaint, and that I can derive some assistance on this point from it. One of the arguments advanced by the claimants there was that a legitimate expectation had been raised, partly through briefings and guidance literature, to the effect that RPI would continue to be adopted for increasing pensions. They said that the Secretary of State had failed to recognise that alleged promises to use RPI had a moral force which should be overridden only by very strong countervailing considerations, which did not apply their case.

35.
Various matters were said to render the decision unfair or an abuse of power to go back on the general understanding that RPI would always be used. One of these was that statements in explanatory literature that benefits would be increased by reference to RPI. In fact, for a number of reasons, this argument failed. The Court found that there was no promise or assurance which was clear, unambiguous or devoid of a relevant qualification that RPI would be used in perpetuity.

36.
Mr Rouse’s complaint, however, extends beyond the issue of a ‘legitimate expectation’ that RPI would be used to calculate pension increases. If, as he has claimed, Mr Rouse was induced to act in a particular way by an inaccurate or misleading description of the MIS’s benefits, then that of itself could constitute maladministration, possibly causing an unremedied personal injustice.

37.
I have considered, therefore, whether the description of the MIS benefits in the documentation provided to Mr Rouse in advance of his decision to join MIS can be characterised as so inaccurate or misleading that he might reasonably be induced to act in a different way from that in which he did.

38.
In my judgment, none of the literature provided to Mr Rouse in advance of his decision makes a commitment in specific terms that benefits will be increased in line with RPI, and always will be. While I accept that Mr Rouse may not have appreciated the significance of the reference to increases in pensions being made linked to the Pensions (Increase) Act 1971, the fact remains that the leaflet provided to Mr Rouse at the time he made his decision and which contained the Principal Announcement did accurately set out the position in this respect. On both the front and inside pages it clearly spelt out that MIS had been designed to mirror the LGSS and, as such, pension increases would be in line with statutory increases awarded to public sector pensioners under the Pensions (Increase) Act 1971. 

39.
While I appreciate that Mr Rouse assumed that such references were synonymous with RPI, I cannot see that, given that neither the literature provided to him at the time nor subsequently contained within the MIS Deed and Rules makes any mention of RPI, this was a natural assumption that he arrived at as a result of any information he got from the literature itself.  I do not consider that Mr Rouse was provided with inaccurate or misleading information regarding his pension choices.

40.
I turn next to Mr Rouse’s complaint that the Trustees have improperly adopted CPI, as opposed to RPI, as the means by which his annual pension increases are calculated. In this respect I am aware that Mr Rouse believes the change to CPI constitutes a material change to his benefits and was carried out notwithstanding objections from the two MIS Trustees, despite the MIS Rules precluding this from happening. 

41.
I do not share Mr Rouse’s interpretation of events in this regard. I am satisfied that there has been no amendment to the MIS Rules and, as a result, the provisions of Clause 8.2 are not relevant to the matter at hand. The only change to the process by which increases to Mr Rouse’s pension are calculated has been to the means by which the Government calculates the percentage figure detailed in each year’s Review Order. The Trustees have no control over how this figure is calculated, the MIS Rules provide that pension increases are calculated in line with the Pensions (Increases) Act 1971 and this has not changed. To have done otherwise would have required a change to the rules. I do not consider that the Trustees have acted with maladministration in following the rules, and I could not anyway direct that the rules be changed.

42.
Mr Rouse has suggested that, were it not for the provision of misleading information regarding the benefits attached to MIS, he would not have chosen this option and would have chosen to join AWPS because it afforded his pension better protection. There is an assumption inherent in what he says that Mr Rouse took RPI to be the measure of inflation that would, insofar as possible, protect the value of his pension over time. He would not have expected increases that did more than that. But, without my taking sides in the debate about CPI and RPI, one argument in favour of CPI is that it is the more accurate reflection of price inflation and that RPI actually overstates it. Whatever the arguments, though, it is not the case that the RPI increases would objectively protect his pension and CPI increases would not. RPI is not an absolute measure of price inflation that CPI falls short of. They are just different structured indices that differently measure people’s experience of price increases, with RPI increases expected to be higher.

43.
So there is, to my mind, no clear case that Mr Rouse’s expectation that his pension would be protected has been disappointed. I cannot see that the information contained within the Principal Announcement could have made the position any clearer. However, putting it into the context of the decision Mr Rouse took in 1989, one has to look at what he might reasonably have been told. It could have, at best, only been along the lines of, “Presently increases are in line with RPI, but it is possible that in future the measure of inflation could be changed to an index that the government believes better reflects price increases and which may give higher or lower increases than RPI.”

44.
I think unlikely that Mr Rouse would have made a different decision if member communications had been worded in this manner. While the level of pension both at the time and in the future would have been material to Mr Rouse’s decision, he would ultimately have been acting on the possibility that the measure used could be changed to an unknown (and possibly higher) index, at an undermined date in the future.

45.
For the reasons above, I do not uphold Mr Rouse’s complaint.
TONY KING 
Pensions Ombudsman

24 July 2013 
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