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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr K Stobbs

	Scheme
	Husqvarna UK Ltd Pension Scheme (the Scheme)

	Respondents
	Husqvarna UK Ltd (Husqvarna)

The Trustees of Husqvarna Pension Scheme (the Trustees)


Subject
Mr Stobbs complains about the changes made to the granting of early retirement pensions and the introduction of a new Scheme rule in that regard.  In particular, he complains that:

· there was a conflict of interest on the part of the Trustees when making decisions relating to those changes;

· there were procedural issues with regard to the bulk transfer of the Scheme from the Electrolux Scheme, of which he was previously a member;

· changes made to the granting of early retirement in the Scheme have not been replicated in Husqvarna pension schemes in other countries;
· the Trustees failed to tell him specifically about the potential changes to the early retirement terms, despite being aware that he was considering early retirement as a result of his requests for Estimated Retirement Benefits Statements; and
· the rule change is illegal for the reasons set out in a feasibility study compiled by his solicitor, namely that the changes are contrary to subsisting rights and preservation legislation.  
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Husqvarna or the Trustees because: 

· the Trustees had no duty to inform Mr Stobbs about the proposed changes to the basis on which Husqvarna proposed to give consent to members taking early retirement;

· there is no evidence of a conflict of interest on the part of the Trustees in the circumstances set out by Mr Stobbs;

· the introduction of the new rule complies with the relevant “subsisting rights” and “preservation” provisions;

· Mr Stobbs has not set out specific issues which would suggest that the bulk transfer was not appropriately conducted and there is no evidence to suggest otherwise;  

· the fact that changes made to the granting of early retirement within the Scheme have not been replicated in Husqvarna pension schemes in other countries does not amount to maladministration.
DETAILED DETERMINATION

Scheme Rules
1. The provisions relating to early retirement as a deferred member were set out in Rule 4.9 of the Husqvarna UK Limited New Trust Deed and Rules of 2 July 2009 (the July 2009 Rules)(as amended) (the Previous Terms).  This rule provides as follows: 

“(2)
Deferred Member’s Election

(a)
The Deferred Member may, with the consent of the Trustees and the Principal Company, elect to receive his or her pension before Normal Retirement Date…

 (3)
Amount of pension
 (a)
If the Trustees and the Principal Company accept the Deferred Member’s election…the Deferred Member’s pension shall be equal to the aggregate of-…

(i)        (B)
if the Deferred Member was admitted to active membership of the Scheme on or before 1 December 2006, is not a Specified Member and had completed 12.5 years or more continuous Credited Service when his or her Pensionable Service ended and is within 5 years of Normal Retirement Date, the deferred pension to which he or she becomes entitled [at Normal Retirement Date] under Rule 4.2 (Deferred Pensions) without reduction; or…

(E)
If a Specified Member had completed 12.5 years or more of continuous Credited Service when his or her Pensionable Service ended and is within 10 years of Normal Retirement Date, the deferred pension to which he or she becomes entitled [at Normal Retirement Date] under Rule 4.2 (Deferred Pensions) without reduction.”

2. By a Deed of Amendment dated 22 September 2011 (the September 2011 Rules) a new rule, rule 4.9A, entitled “Deferred Member’s Early Retirement – New General Terms” was inserted into the July 2009 Rules regarding the granting of early retirement (the New Terms).  As applicable, this rule states as follows:

“(1)
Application of Rule 4.9A
This Rule 4.9A shall apply on or after 1 October 2011 where a Deferred Member has attained Minimum Pension Age.  

(2)
Deferred Member’s election
(a) A Deferred Member to whom this Rule 4.9A applies may, with the consent of the Trustees and the Principal Company, elect to receive his or her pension before Normal Retirement Date…

 (3) 
Amount of Pension

The Deferred Member’s pension under this Rule 4.9A shall be the deferred pension to which he or she would have been entitled to on Normal Retirement Date under Rule 4.8 (Deferred Pension) reduced by the Early Retirement Discount.  

The “Early Retirement Discount” means, for the purposes of this Rule 4.9A, a reduction in pension to take account of the pension starting before Normal Retirement Date.  The reduction will be such percentage of the pension’s initial amount as the Trustees determine (having regard to the Actuary’s advice) from time to time.  Different percentages may apply to different circumstances.  

Without Prejudice to the foregoing, the Early Retirement Discount which will apply initially, on and from 1 October 2011, until the Trustees determine otherwise (having had regard to the Actuary’s advice), will be 4% for each complete year that the payment of the deferred pension precedes Normal Retirement Date (and pro rata for each additional complete month).  For the avoidance of doubt the Trustees shall review and may amend the Early Retirement Discount when a valuation is undertaken under Rule 14.2(1).  

The reduction is subject to the Preservation Requirements and the Trustees must be reasonably satisfied that the reduced pension’s capital value is at least equal to what the unreduced pension’s capital value would have been had the latter started on the day after Normal Retirement Date”.  

3. Rules 4.9 and 4.9A were incorporated into a new trust deed and rules which came into effect from 4 October 2012 (the October 2012 Rules).  Rule 4.9 is identically replicated as Rule 4.3 of the October 2012 Rules which is entitled “Deferred Member’s early retirement – old terms”.  Rule 4.9A is replicated as Rule 4.4 entitled “Deferred member’s early retirement – new general terms”.  The only difference between Rule 4.9A and Rule 4.4 is in subsection 1 which relates to the application of the rule.  Whereas Rule 4.9A states that it shall apply on or after 1 October 2011, Rule 4.4 gives no date from which the rule applies but simply states that it shall “apply where a Deferred Member has attained Minimum Pension Age”.   

4. For the sake of convenience, I will refer to Rules 4.9 and 4.9A rather than Rules 4.3 and 4.4 throughout this decision as it is this version of the rules which are referred to in Mr Stobbs’ dealings with the Trustees and Husqvarna.        

5. As relevant, the Trustees’ power of amendment is set out at Rule 17 of the July 2009 Deed and states as follows:

17.1  POWER OF AMENDMENT

Subject to Rule 17.2, the Trustees with the consent of the Principle Company may by deed amend all or any of the provisions of the Rules…

17.2 RESTRICTIONS OF THE POWER OF AMENDMENT

The power of amendment conferred by Rule 17.1 is subject to the following restrictions – 

(2) The Trustees shall not exercise the power of amendment in a way which conflicts with the Preservation Requirements.

6. “Preservation Requirements” are defined in Rule 1.3 as having the meaning given in Section 69 of the Pension Schemes Act 1993.

Applicable legislation
7. As relevant, Section 67 of the Pensions Act 1995 (as amended) says that “the subsisting rights provisions apply to any power conferred on any person by an occupational pension scheme to modify the scheme…”  Under Section 67(2), it states that “any exercise of such a power to make a regulated modification is voidable” unless certain conditions are met.  
8. A “regulated modification” is defined at paragraph 67A of the Pensions Act 1995 as a “protected modification” or a “regulated modification” or both.  Under paragraph 67A(3) a “protected modification” is defined as:
“…a modification of an occupational pension scheme which

(a)
on taking effect would or might result in any subsisting right of-

(i)
a member of the scheme, or 

(ii)
a survivor of a member of the scheme, 

which is not a right or entitlement to money purchase benefits becoming, or being replaced with, a right or entitlement to money purchase benefits under the scheme rules, 

(b)
would or might result in a reduction in the prevailing rate of any pension in payment under the scheme rules, or 

(c)
is of a prescribed description.” 
9. A “Detrimental modification’ is defined under Point 67A (4) as:

“…a modification of an occupational pension scheme which on taking effect would or might adversely affect any subsisting right of-

(a)
any member of the scheme, or 

(b)
any survivor of a member of the scheme.
10. Paragraph 67A(6) sets out the definition of “subsisting rights” as follows:


“(a)
in relation to a member of an occupational pension scheme, at any time-

(i)
any right which at that time has accrued to or in respect of him to future benefits under the scheme rules, or 

(ii)
any entitlement to the present payment of a pension or other benefit which he has at that time, under the scheme rules…”

11. The Pensions Act 1993 (as amended) sets out the provisions relating to the “preservation requirements”.  Paragraph 72 states as follows:

“(1)
A scheme must not contain any rule which results, or can result, in a member being treated less favourably for any purpose relating to short service benefit than he is, or is entitled to be, treated for the corresponding purpose relating to a long service benefit…
(3) 
Subsection (1) does not apply to a rule which merely confers discretion on the scheme's trustees or managers, or others, so long as it is not a rule requiring the discretion to be exercised in any discriminatory manner against members in respect of their short service benefits”.

Material Facts
12. Mr Stobbs became a deferred member of the Electrolux Group Pension Scheme (the Electrolux Scheme) on 1 October 2001, after he left the service of his former employers, Electrolux Outdoor Products Limited.  He had been admitted to active service in September 1982.  On 31 December 2005, following the demerger of Electrolux Outdoor Products Limited from the parent company, Electrolux plc, the Electrolux Scheme split, with part remaining the Electrolux Scheme and part becoming the Husqvarna Scheme.  The Husqvarna Scheme was established as a mirror image of the Electrolux Scheme, under which the rights and benefits of the transferring members, including the provisions relating to discretionary early retirement, were the same post-transfer as they had been in the Electrolux Scheme.  The employees and former employees of Electrolux Outdoor Products Limited, including Mr Stobbs, were transferred out of the Electrolux Scheme into the Husqvarna Scheme as part of a bulk transfer without member consent (the Transfer).  
13. The demerger of Electrolux Outdoor Products Limited from Electrolux plc was subject to Pensions Regulator Clearance and a GN16 certificate was issued.  The GN16 certificate was an actuarial certificate which trustees must obtain before a transfer without members’ consent can take place and which requires the actuary to certify that there is good cause to believe that the award of discretionary benefits or increases in benefits under the receiving scheme will be broadly no less favourable after transfer than before.  
14. In June 2009, Mr Stobbs made enquiries with the Scheme regarding the benefits that he would receive if he retired in August 2009, aged 52, and an Estimated Retirement Benefits Statement was issued on that basis.  He subsequently requested and received additional Estimated Retirement Benefits Statements with notional retirement dates of 31 December 2009 and August 2012.  He received a further Estimated Retirement Benefits Statement, at his request, dated 7 January 2010, which set out his benefits based on the notional retirement date of 31 January 2010.  It is not disputed that Mr Stobbs contacted the Trustees by telephone in March 2010 to obtain a further Estimated Retirement Benefits Statement at that time but was told that any quote would not be substantially different from that provided in January 2010.   
15. In February 2010, the Trustees say that Husqvarna made a brief presentation to them regarding the possible closure of the Scheme to future accrual and possible changes to the basis on which Husqvarna would agree to members taking early retirement.  The Trustees say that they established a subcommittee to consider these proposals, which first met on 16 March 2010 and over the following months this subcommittee obtained legal advice on the proposal and made further enquiries with Husqvarna.  The Trustees say that Husqvarna communicated the finalised changes regarding the granting of early retirement to the Trustees in definitive form on 19 October 2010.  
16. With effect from 6 April 2010, the statutory minimum age at which a pension could be taken outside of incapacity situations changed from age 50 to age 55.  After that date, Mr Stobbs was unable to retire before his 55 birthday on 4 August 2012.  His normal retirement date is 4 August 2022, when he reaches the age of 65.     
17. On 28 January 2011, Husqvarna wrote to deferred members, including Mr Stobbs, advising them of proposed changes to the early retirement terms under the Scheme.  In particular, Husqvarna gave notice that, from 1 April 2011, it would no longer consent to early retirement requests on the terms set out under Rule 4.9.  Instead, it proposed to introduce a new rule from 1 April 2011 which would reduce a member’s pension by a factor of 4% for each year that it was taken from the minimum retirement age of 55 until the normal retirement age of 65 (the Changes).  This meant that a member who elected to take his or her pension at age 55, would see a reduction factor of 40% applied under the new terms.  This was a less favourable position for members such as Mr Stobbs who had more than twelve and a half years of pensionable service and had joined before 1 April 1988.  Under the Previous Conditions, such members would receive a reduction of 3% for each year and completed month up to the age of 55.  Husqvarna subsequently undertook a consultation process with regard to the Changes.  
18. The Trustees wrote to Mr Stobbs on 23 February 2011 in response to queries he had raised in relation to the Changes.  They explained that all early retirement requests had to be approved by Husqvarna under Rule 4.9 and that they could not prevent Husqvarna from withdrawing its consent to allow early retirement on such terms.  The Trustees explained that they had agreed to the introduction of a new rule under which Husqvarna would consent to early retirement because, if they did not do so, there would, in effect, be no early retirement option for members at all.  
19. Mr Stobbs raised the matter with the Trustees at the first stage of the Scheme’s Internal Dispute Resolution Procedure (IDRP) on 10 March 2011 and at the second stage of the IDRP on 5 May 2011. In these applications, he suggested that the Trustees were aware of his interest in taking early retirement, prior to the implementation of the Changes, because of his requests for Estimated Retirement Benefits Statement in 2009 and 2010.  He said that they should have informed him about those intended changes at that time, given that they were aware of them.  He also complained that the Trustees had failed to contact him with regard to the raising of the minimum retirement age to 55 in April 2010.  He said that the rule change proposed by Husqvarna was contrary to the legislation protecting early leavers and the legislation protecting retrospective changes to benefits.  He said that the Trustees did not have to accept the rule change proposed by the employer. The Trustees did not uphold his complaints in their responses of 6 April 2011 and 1 July 2011 and provided him with a summary of the key aspects of the legal advice that they had obtained at that stage, which concluded that the action that they had taken was lawful.  
20. On 26 July 2011, Husqvarna wrote to Mr Stobbs confirming that, following their consultation exercise, which had been extended until 15 July 2011, they would go ahead with the Changes, which now would come into effect on 1 October 2011.  It made it clear that a member could apply for early retirement if they were aged 55 or over before 1 October 2011 although it appears that Husqvarna would no longer consent to early retirement on the Previous Terms from March 2011.
21. Mr Stobbs wrote to the Trustees on 1 September 2011, requesting copies of the legal advice that they received regarding the Changes and reiterating his previous concerns.  He requested that they allow him to take early retirement on the Previous Terms until 4 August 2012.  Mr Stobbs also raised new concerns at that stage.  These included: the allegation that there was evidence of a conflict of interest on the part of some of the Trustees when agreeing to Husqvarna’s proposals; and his concerns that he would still have been granted early retirement on the Previous Terms if he had remained in the Electrolux Scheme.  He said that his transfer out of that scheme, without his consent, had therefore been to his detriment.  He also pointed out that the Husqvarna Scheme was being forced to make the Changes but equivalent Husqvarna schemes abroad were not required to do so despite being in a worse financial position.  
22. The Trustees responded on 28 September 2011.  They said that they were under no duty to draw any inferences from his requests for Estimated Retirement Benefit Statements nor provide special advice to him in relation to his own individual circumstances.   The Trustees also pointed out that they reminded members of the legislative changes with regard to the minimum retirement age in the autumn of 2009.  They said that they had no power to extend the Previous Terms to him until 4 August 2012 as they had no power to grant early retirement on pre-existing terms without Husqvarna’s consent.  They said that there was no evidence of a conflict of interests in the circumstances that he had set out and that the Transfer complied with all applicable legal requirements.   
23. The Pensions Advisory Service (TPAS) became involved in the case from October 2011, and raised queries about the commercial undertakings provided in the demerger agreement in respect of the pension provision and particularly, whether these had been breached in light of the Changes.   In their responses, the Trustees pointed out that they were not a party to the commercial demerger agreement and therefore had no powers to enforce any undertakings contained therein.  They stated that it was not a foregone conclusion that the agreement would have contained any warranties as to the future pension provision for Husqvarna employees and that a GN16 certificate would have been unlikely to have been issued in this case if there were plans to change the discretionary practices at the time of the Transfer.  They said that the Changes were a recent development and were not in contemplation at the time of the transfer in 2005.      
Summary of Mr Stobbs’ position  
24. There is evidence of a conflict of interests on the part of a number of the Trustees when agreeing to the Changes.  In particular, the secretary of the Husqvarna Scheme is a member of the Electrolux Scheme whose early retirement terms are not being altered as a result of the Changes.  He also points out that many of the other Trustees were personally unaffected by the Changes either because they did not qualify for early retirement on the Previous Terms or had already taken advantage of these provisions.  He questions how such Trustees could act impartially when agreeing to the Changes in circumstances where they are not impacted by them.  

25. He is in an unfair situation because he was transferred out of the Electrolux Scheme into the Husqvarna Scheme without his consent and changes to early retirement provisions have not been made in the Electrolux Scheme.  He has requested that this Office consider procedural issues associated with the Transfer given his contention that he has suffered a detriment as a result of it.  

26. He says that the Scheme in the UK is being forced into the Changes when equivalent Husqvarna schemes abroad, particularly in Sweden, US, Germany, Japan and Norway have not been altered, despite being in a worse financial position. 

27. The ease at which Husqvarna can force the Trustees to accept significant changes to the Scheme’s trust deeds and rules is worrying.  He points out that changes to the Scheme rules which would have had a more beneficial impact on the funding of the Scheme, such as the link with the retail prices index for pension increases have been retained, whereas the Changes have been made despite costing less to the Scheme.       

28. He was considering early retirement in 2009 and early 2010 but decided not to retire at that stage because he was involved in divorce proceedings and believed that retirement would negatively affect those proceedings.  He says that the Estimated Retirement Benefits Statement dated 7 January 2010, set out a specific transfer value in relation to his pension rights which was taken into consideration by the courts when deciding the split of assets upon his divorce.  He said that if the court had known of the Changes and their negative effect on his early retirement entitlement, he would have received a larger share of the proceeds of the matrimonial home.  

29. Mr Stobbs says that he requested an Estimated Retirement Benefits Statement by telephone on 8 March 2010 but was told that any quote would not be substantially different from that provided in January 2010.  He says that this was misleading because the Trustees knew about the Changes at that time and knew that they would have a detrimental effect on any early retirement pension he obtained after April 2010.  He says that they should have warned him.   He explains that he took the decision to delay his early retirement based on the information sent to him in January 2010 and that had he known the true position, he would have retired in April 2010.   

30. He says he has also suffered financial loss as a result of the Changes because he would have received a higher pension under the Previous Terms if he had retired in in April 2010 as compared with any retirement under the New Terms before his minimum retirement date of 4 August 2012.  He puts the difference at £81,866.  

31. The application forms for early retirement do not state that Husqvarna’s approval is required for the granting of early retirement and suggest that it will instead be granted automatically.  In addition, Husqvarna have stated that they never rejected anyone’s request for early retirement under the Previous Terms.  

32. He instructed solicitors who provided him with legal advice by way of a document entitled “Feasibility Study”, a copy of which he has provided to this office, which sets out concerns that the subsisting rights and preservation requirements have not been met in relation to the Changes.    

33. Finally, he notes the Trustees’ suggestion that they informed members on a number of occasions before April 2010 of the approaching changes to the statutory minimum retirement age.  However, he says that they had failed to also issue warnings that the Previous Terms could be changed in the future.  He says that they should have informed people who were requesting retirement quotes shortly before that date of the approaching deadline.   

Summary of the position of the Trustees and Husqvarna
34. There has been no amendment to Rule 4.9 and no such amendment has been agreed by the Trustees.  Instead, Husqvarna has put into place a new policy of not consenting to early retirement under the Previous Terms.  It is this policy which prevents Mr Stobbs from taking early retirement on those terms.  The Trustees has no power to stop Husqvarna from withholding its consent.  The New Rule was proposed by Husqvarna and has been added to the Scheme rules alongside Rule 4.9.  This New Rule permits members to take pensions early on new terms to which Husqvarna will consent.  The Trustees agreed to the addition of this new rule, because without it, no member would be permitted to take early retirement pensions on any basis.  The Trustees therefore believe that the introduction of the New Rule is in the best interests of members.  There is no breach of the Trustees’ duties or the restrictions on the Scheme’s power of amendment in the circumstances.  

35. Legal advice was been sought by the Trustees regarding the Changes and they understand that the Changes are not contrary to applicable legislation to protect early leavers, nor to protect accrued benefits from retrospective changes which may adversely affect those benefits.  The Trustees also understand that it has no powers or grounds under the July 2009 Rules to successfully challenge Husqvarna’s withdrawal of consent to early retirement on the Previous Terms.  

36. On the three occasions that Mr Stobbs made enquiries with regard to his early retirement benefits before February 2010, the Trustees was not aware of the proposed Changes and each enquiry was dealt with by the Trustees in accordance with applicable requirements.  The Trustees do not dispute that Mr Stobbs made a further telephone call to them on 8 March 2010 requesting a revised quotation.  However, they state that there was no time window in which they should have notified him of the Changes given that the Company did not communicate its proposals to them in definitive form until 19 October 2010.  They note that Mr Stobbs did not proceed with any application for early retirement benefits following these requests in any event.  They reiterate that the equivalent of Rule 4.9 is still present in the rules.        

37. The Transfer was undertaken in compliance with all applicable legal requirements and was part of the demerger of the business cleared by The Pensions Regulator.  There was no conflict of interest on the part of the Trustees.  

38. It is not the case that the Scheme in the UK has been singled out for unfair treatment in comparison with schemes in other countries.  Pension conditions and provisions differ a lot between countries and cannot be compared simply on the basis of their assets. For example, the Schemes in Germany and Sweden have pension obligations which are fully or partly financed in other ways, such as pension liability on the balance sheet.  

Conclusions
39. The crux of Mr Stobbs’ complaint is that he was prevented from taking early retirement under the favourable provisions of Rule 4.9 by a combination of an “illegal” change to the granting of early retirement from April 2011 and the Trustees’ failure to inform him, in March 2010, of those proposed changes at a time that he was able to take advantage of the Previous Terms.  By the time that he discovered the Changes, the increase to the statutory minimum retirement age meant that he was not able to take early retirement on the Previous Terms before the Changes came into effect.  He believes that he has been disadvantaged as a result.  
The Trustees’ duty to inform members of the Changes
40. The Trustees say that they had been made aware of Husqvarna’s proposal to withhold their consent to early retirement on the Previous Terms on 12 February 2010 and it is not disputed that Mr Stobbs asked for an Estimated Retirement Benefits Statement subsequent to this in March 2010.  They explained that they were not informed of the definitive changes until October 2010, after the new minimum retirement age came into effectThe Changes were communicated to members by Husqvarna on 28 January 2011.  
41. I would agree with the Trustees that there was no requirement on them to inform members of the Change before they were advised of the final decision on 28 January 2011. By the time the final decision was made, the new minimum retirement age had come into effect and Mr Stobbs was unable to retire before August 2012. I do not consider that there has been any maladministration on the part of the Trustees in these circumstances, however, and consequently I do not uphold this part of the complaint against them.  
The legality of the Changes
42. Mr Stobbs says that the Changes are “illegal”.  Under Rule 17 of the July 2009 Rules, the Trustees, with the consent of the Principal Company, were at liberty to amend all or any of the provisions of those rules so long as that amendment did not conflict with the “Preservation Requirements”, that is legislation which exists to prevent discrimination against early leavers (the Preservation Legislation).  Such legislation requires that early leavers with at least 2 years pensionable service have a right to a deferred pension and the right to take a cash equivalent transfer value.  The Changes apply to members who wish to take early retirement from either active or deferred status and therefore it is difficult to see how the Changes have or may have, a discriminatory effect against early leavers.  Furthermore, the proposed changes do not remove any rights to deferred pensions.  I do not consider that the Changes breach this legislation in the circumstances.      
43. Mr Stobbs also suggests that there has been a breach of the “subsisting rights” provisions.  Section 67 of the Pensions Act 1995 (as amended) applies whenever a power to modify an occupational pension scheme is exercised to make a change known as a “regulated modification”, of which there are two types, “protected modifications” and “detrimental modifications” The changes proposed by Husqvarna are not one of the protected modifications set out in the Pensions Act 1995.  In order to amount to a detrimental modification, a change must or must have the potential to adversely affect any “subsisting right” of a member or his or her survivors.  Section 67A(6) defines subsisting rights as “any right which [at any time] has accrued to or in respect of [a member] to future benefits under the scheme rules” or “any entitlement to the present payment of a pension or other benefit which he had at that time, under the rules”.  

44. I do not consider that the Changes amount to a detrimental modification because Husqvarna has not proposed to delete or otherwise amend any of the early retirement rules of the Scheme, including the Previous Terms.  It instead declined to grant consent under those terms in the future, that is from 1 October 2011, at which point it would grant consent under the New Terms.  

45. Given that the Previous Terms are subject to Husqvarna’s and Trustees’ consent, I do not consider that they can be said to be rights which have accrued to or in respect of a member.  I appreciate that Mr Stobbs has suggested that Husqvarna never denied consent in practice and that early retirement application forms suggested that such retirement would be granted as a matter of course.  However, I do not believe that early retirement can be said to be a subsisting right in light of Husqvarna and Trustees’ power to deny consent under the Rules.  Only if a member could elect early retirement unilaterally without such consent being required, could it be deemed to be a right which had accrued to the member.  Similarly, I do not consider that the introduction of Rule 4.9A contravenes the subsisting rights legislation.  This is because it is possible to amend future rights without offending those provisions.  
46. It is not disputed that Mr Stobbs did not make an application for early retirement before April 2010 and thereafter was not able to do so until August 2012, by which time, Rule 4.9A had been introduced.  I have considered the October 2012 Rules in detail since these are the rules which are now applicable and under which any retirement benefit application from Mr Stobbs would be considered.  I have noted that, although Rule 4.3 (the equivalent of Rule 4.9) is referred to as being the “Old Terms”, I cannot see anything in that document which would suggest that an application for early retirement under that Rule cannot still be made.  In particular, the October 2012 Rules do not suggest that Rule 4.4 (formerly Rule 4.9A) is applicable from a certain date.  This reading of the rules corresponds with the Trustees’ suggestion that the Previous Terms are still in existence and run alongside the New Terms, the only difference being that Husqvarna will give consent to early retirement under the New Terms, but not under the old.  

It therefore follows that  it is still open to Mr Stobbs to make an application for early retirement under Rule 4.3 and therefore that, on the face of it, he is in no worse position than he would otherwise have been.  This is because it has always been the case that Husqvarna have discretion as to whether or not to consent to early retirement under the Previous Terms.  I understand that Mr Stobbs has recently made an application under Rule 4.3 but that Husqvarna have declined to give their consent to his early retirement under that provision for a number of reasons.  Mr Stobbs has requested that I direct Husqvarna to provide their consent to that application and says that their decision will otherwise cause him significant financial loss.  However, the manner in which Husqvarna have dealt with his recent application under Rule 4.3 is essentially a new complaint, which should be raised as such with this Office if Mr Stobbs has remaining concerns.  Any financial loss which he believes he has sustained can be considered at that stage.  The complaint being considered at this time primarily relates to the legality of the Changes and the fact that the Trustees did not inform him of the proposed changes before April 2010.    

47. For the reasons given in paragraphs 42 to 47 above, therefore, I do not consider that there has been maladministration on the part of the Trustees or Husqvarna with regard to the legality of the Changes.  Consequently, I do not uphold this part of the complaint against them.  
Conflict of interest by the Trustees 
48. A conflict of interest arises where a trustee places themselves in a position, or enters into transactions, where there is a conflict between their duty as a trustee and their personal interests, or other duties they owe to third parties. Mr Stobbs argues that because a number of the Trustees were unable to benefit from, or already had the benefit of, the Previous Terms, they were unable to act in the best interests of deferred members when considering the introduction of a new rule.  Trustees have a duty to act in the best interests of members generally.  The fact that a number of the Trustees were unable to personally benefit from the Previous Terms indicates that there was no conflict between their own personal interests and those of members generally.  I do not consider that there is a conflict of interest in these circumstances and consequently, I am unable to make a finding of maladministration in this respect.  I do not therefore uphold this aspect of the complaint against the Trustees.  
Procedural issues regarding the bulk transfer

49. Mr Stobbs says that, had he not been transferred out of the Electrolux Scheme without his consent, he would still have been able to retire on the Previous Terms.  A GN16 certificate was obtained which meant that the members’ consent was not needed to transfer out the benefits from the Electrolux Scheme. I therefore am unable to find that there have been procedural issues as Mr Stobbs has alleged. 
50. However, as previously stated, he did not have a right to early retirement under the Previous Terms in either the Electrolux or Husqvarna Scheme in any event.  This was because the consent of the Trustees and Husqvarna or Electrolux was needed under both schemes for a member to take early retirement and it was technically possible for that consent to be withheld.
51. For the reasons given in paragraphs 50 and 51 above, I do not consider that there has been maladministration on the part of either Husqvarna or the Trustees and therefore I do not uphold this aspect of the complaint against them.    
The comparison between the UK Scheme and equivalent schemes in other countries
52. Finally, I do not consider that the simple fact that there have been changes to the Husqvarna Scheme in the UK which have not been replicated in other countries is evidence of maladministration on the part of the Trustees or Husqvarna.  The Scheme in the UK is a separate entity and financial comparisons with Husqvarna schemes in other countries does not affect the legitimacy of the position in the UK.  
53. For the reasons set out above, I do not uphold this part of Mr Stobbs’ complaint against either the Trustees or Husqvarna, nor do I uphold the other complaints that he has made against them to this Office.  

Jane Irvine 
Deputy Pensions Ombudsman 

4 October 2013 
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