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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr Edward Devlin  
Represented by Mr John Devlin (the Representative)

	Scheme
	Local Government Pension Scheme

	Respondent(s) 
	Glasgow City Council (GCC) , Scottish Public Pensions Agency (SPPA)
Strathclyde Pension Fund Office (SPFO)



Subject

· GCC did not implement the decision of the SPPA correctly, 

· GCC have refused to take into account periods of absences including bank holidays and sick leave, 

· SPFO have not implemented the Determination by SPPA, 

· Delay by GCC in dealing with the IDR procedure, 

· GCC supplied incorrect calculations about contractual overtime in February and March 2008. 

· GCC supplied incorrect reckonable service to SPFO on 15 February 2008, and 

· GCC reckonable service calculation of 25 February 2008 had days missing from it.

The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be upheld against GCC because they have not implemented Regulation 20(5) and (7) correctly. In addition Mr Devlin has experienced distress and inconvenience   which needs to be remedied. 

Regulations (as relevant) 
The Local Government Pension Scheme (Scotland) Regulations1998
20 Final pay

(1)A member's final pay for an employment is his pay for as much of the final pay period as he is entitled to count as active membership in local government employment (but see paragraphs (3) to (10), regulations 21 and 22(2) ). 
(2)A member's final pay period is the year ending with the day on which he stops being an active member (but see paragraph (9) and regulations 21 and 22). 
(3)In the case of part-time employment, the final pay is the pay which would have been paid for a single comparable whole-time employment. 
(4)However, in calculating death grant or the rate of surviving spouse's or civil partner's  or children's short-term pension payable on the death of an active member,  in part-time employment, the member's final pay is his actual pay for his final pay period . 
(5)Any reduction or suspension of a member's pay during the final period because of his absence from work owing to illness or injury must be disregarded for this Chapter. 
(6)If a member's final pay period includes reserve forces service leave, his final pay is-

(a)in a case where he has paid contributions by virtue of regulation 16(4), the amount it would have been if his reserve forces pay were pay received in his former local government employment; or 

(b)otherwise, the amount it would have been if he had continued to be employed in his former employment during the period of that leave. 
(6A)For the purposes of this Chapter, a member's pay for any period of maternity, paternity or adoption absence during the final pay period in respect of which that member pays or is treated as paying contributions is the pay that member would have received had that member not been absent; 
(7)If a member is absent from work for any other reason during his final pay period, he is to be treated for this Chapter as having received the pay he would otherwise have received only if he has made the appropriate contributions under Chapter III for the period he is absent. 
(9)If a member is only entitled to count part of the year specified in paragraph (2) as a period of active membership in relation to the employment which he ceases to hold, his final pay is his pay during that part multiplied by 365 and divided by the number of days in that part. 
(10)Final pay does not include any pension in payment.
21 Other final pay periods

(4)A member to whom paragraph (5) applies may elect that instead of his final pay period being determined under regulation 20(2) or paragraph (1), (2) or (3) above, it should be-

(a)as respects so much of his pay as does not consist of fees, a year ending with a day-

(i)falling within the period of three years ending with the last day on which he was an active member, and

(ii)of which that last day is the anniversary; and

(b)as respects so much of his pay as consists of fees, that period of three years. 

(5)This paragraph applies to a member whose pay in the period which he would elect as his final pay period if he made an election under paragraph (4) is higher than his pay in a final pay period determined under regulation 20(2) or paragraph (1), (2) or (3).

12 Meaning of "pay"

(10)No sum may be taken into account in calculating pay unless income tax liability has been determined on it.
DETAILED DETERMINATION

Material Facts

1. Mr Devlin was employed as a superintendent by GCC since 20 May 1975.  He was responsible for a team of electricians and labourers.

2. Mr Devlin retired on 31 March 2008. Mr Devlin questioned SPFO as to why the quotation received prior to his retirement contained a number of errors. He wanted to know why in February 2008 his retirement quote contained 319 days more than the final quotation he received in March 2008. Further, the final pensionable pay did not include the correct contractual overtime received. Mr Devlin also noted that two days of reckonable service for 2007/08 were included in 2008/09. 

3. The errors were corrected, albeit some took longer than others, but nonetheless the errors mentioned above have been resolved. 
4. The outstanding matter which could not be resolved remained the issue around overtime. Mr Devlin said that during his employment he was required to work  in total 9 hours overtime every week. 

5. Mr Devlin was graded as a staff employee whereas those who he supervised were graded as manual employees. As a staff employee he worked 35 hours a week whereas manual employees worked 39 hours a week. 

6. Mr Devlin had to work an extra 4 hours a week – these 4 hours are referred to as 'contractual overtime'. These 4 hours were paid even when Mr Devlin was on annual leave or absent from work. 

7. In addition to these 4 hours, Mr Devlin was asked to work an extra 30 minutes in the morning and in the evening. This meant that Mr Devlin worked an extra five hours overtime a week. The five hours overtime will be referred as 'disputed overtime'. 

8. Overtime was paid on a time and a half basis for the contractual overtime whereas for the disputed overtime it was paid on a time and a third basis.

9. Mr Devlin says that the disputed overtime was an ongoing feature of his employment up until he retired.  After Mr Devlin retired, he asked whether the disputed overtime should be pensionable and whether he should also have been paid at the same rate (time and a half) as contractual overtime. 

10. GCC considered the matter and they said that it was not their intention to consider the disputed overtime as contractual. Mr Devlin only received the disputed overtime when he worked and it was not paid to him during any absences. GCC were not prepared to revise the final pensionable pay to include the disputed overtime. 
11. Mr Devlin appealed to the Chief Executive on 25 July 2008, under the Internal Dispute Resolution Procedure (IDRP).  Stage 1 was considered by the appointed person from Falkirk Council. The appointed person determined the matter in Mr Devlin's favour on 25 February 2009, saying that the disputed overtime was indeed contractual. Falkirk Council said, 

“having considered the submissions from all parties, I have reached the view that the disputed hours were contractual and that you are entitled to have the pay relating to these hours treated as pensionable.” 

Falkirk Council concluded by saying: 
, “…Strathclyde Pension Fund to liaise with Glasgow City Council and yourself, with a view to adjusting your retirement benefit to take account of the disputed hours and to agree the employee/employer contribution arrears that will be due as a result”
12. GCC objected to the determination and in August 2009 appealed to the Scottish Public Pensions Agency (SPPA,) which acts on behalf of the Scottish Ministers. 

13. The SPPA considered GCC's appeal and concluded on March 2010 that the appointed person had determined the matter correctly under IDRP Stage 1. The disputed overtime was in their opinion contractual. Therefore they upheld the complaint in favour of Mr Devlin and turned down GCC's appeal. SPPA said: 
“15.3 the Scottish Ministers note that the Council has confirmed that Mr Devlin carried out the overtime in question over a sustained period of time. 

15.4 following their consideration of this case, the Scottish Ministers have concluded that it was reasonable for Dr Devlin to have assumed that the additional hours being worked by him and which, in his earlier post, had previously been designated as contractual, were to remain a contractual feature of his employment…
16 The Scottish Ministers are persuaded…that the disputed overtime worked by Mr Devlin was essentially contractual in nature. Accordingly, the Scottish Ministers consider that payment for such overtime fall within the definition of “pay” in terms of regulation 12(1) of the 1998 Regulations and such payments are therefore pensionable.”

14. GCC contacted Mr Devlin on May 2010 to inform him that they would consider those periods of disputed overtime where Mr Devlin worked to be contractual and disregard the period of absences. 

15. Mr Devlin says that GCC are wrong to omit periods of absences from the revised final pensionable pay calculations. Mr Devlin adds that GCC have not implemented the decision of the SPPA and their refusal is maladministration. 
16. In order to correct the underpayment of contributions, GCC recovered the underpaid contributions from the increased pension which was due to be paid after the IDRP Stage 2 decision.  

17. My office initially upheld the complaint in Mr Devlin's favour. The basis of our initial opinion was that under Regulation 20(5) absences had to be disregarded and not excluded from final pensionable salary calculations. GCC and SPPA agreed with the conclusions. Mr Devlin’s representative wanted to settle the matter outside of my office however the negotiations failed.  

18. My office had doubts whether the substantive complaint was within my jurisdiction because it was a complaint previously not considered by GCC and SPPA within the IDRP.  
Summary of Mr Devlin's position  
19. After the IDRP Stage 2 decision , GCC considered the disputed overtime as contractual but only for the periods Mr Devlin worked. They disregarded the absences. 

20. GCC have not commented about the complaints Mr Devlin made with regards to the disputed overtime being contractual and pay which should be included in the pensionable pay calculations. He says that GCC have refused to address his complaint. 
21. Mr Devlin says that the contractual overtime was included in pay statements even for periods of sickness absences. Mr Devlin says that it shows overtime which is deemed to be contractual by nature is still paid even during periods of absences. As IDRP Stage 2 decided that the disputed overtime was contractual therefore it should be treated the same as contractual overtime and periods of absences should not be excluded. 

22. He adds that GCC have not implemented the IDRP Stage 2 decision correctly and chose to interpret what was clearly said differently from its intended meaning. 
23. By refusing to implement the decision by SPPA, GCC have acted with maladministration. Mr Devlin says that GCC should have followed the decision of the Stage 2 decision – as disputed overtime is contractual then it also should be paid during periods of sickness absence. GCC have never explained to Mr Devlin why they have not followed the Stage 2 decision in its entirety.  
24. Mr Devlin insists that the disputed overtime should be calculated at time and a half rather than time and one third, while he accepts that this relates to wages it does have a bearing on his pensionable salary and how much pension he can receive. Mr Devlin wants the disputed overtime to be paid at time and a half. 

25. Mr Devlin raised an employer tribunal grievance – in that GCC had not paid the disputed overtime during absences since he was employed. He wants this determination to take into account the spirit of the grievance. 

26. Mr Devlin says that he paid the outstanding contributions for the final year and it may be the case the outstanding contributions may be paid for a period of three years prior to retiring in order to secure the higher pensionable salary. Mr Devlin will need to make good the outstanding contributions once GCC have paid any underpaid disputed overtime. 
27. Mr Devlin wants to also complain against the Strathclyde Pension Fund for not implementing the IDRP Stage 2 decision. He believes that Strathclyde Pension Fund should have uplifted his pension benefits in line with the Stage 2 decision. 
28. After my office’s initial decision, which both respondents agreed with, Mr Devlin wanted to enter negotiations with GCC.  The basis of the negotiation was associated with the fact that no actual disputed overtime has been paid so Mr Devlin did not understand why outstanding contributions would be paid by him against pay he has not received. Mr Devlin cites that the employing authority deducts contributions from pay actually paid and Mr Devlin is unsure whether the employing authority can demand contributions against pay which has not been paid. Mr Devlin says that the administering authority, SPFO have discretion in the matter. SPFO can ask the employing authority to pay the outstanding contributions because they failed to collect them in the first place. 
29. Mr Devlin has a new complaint against SPFO. He wants the Ombudsman to exercise discretion so that it can be considered within this determination. He says that Mr Devlin repaid £4,000 in contribution arrears but was charged £7,000 in interest- which should not have been charged by SPFO. The interest is payable by the employing authority i.e. GCC for late payment of contributions. In addition he believes that under Regulation 88
 there is discretion for SPFO to ask for both employer and employee contributions from GCC plus interest. 
30. Mr Devlin says GCC were prepared to negotiate the matter. They were not prepared to offer any compensation for distress and inconvenience but were prepared to accept Mr Devlin’s calculations of his pay including the disputed overtime if he supplied copies of his calculations. 
31. Mr Devlin says that he did raise the issue about absences with the appointed person under stage 1 and as such he does consider the matter to be within my office’s jurisdiction and there should be no need to restart the IDRP process to take into account absences which was not considered by the appointed person.  He has withdrawn his complaint against SPFO. 
32. Had Mr Devlin not corrected the error made by GCC in relation to incorrect calculations, the impact would have been significant for loss of pension income of £387.50 per annum.  
33. In relation to the incorrect reckonable service calculated this was corrected within 10 days but it took three months for the Chief Executive to apologise. 

34.  Finally Mr Devlin does not think GCC should offer to do anything and be directed to comply with this determination. 
Summary of GCC’s and SPPA’s position  
35. GCC initially said that the disputed overtime was only paid when Mr Devlin worked and never paid during his absences from 1983 to when he retired. Therefore they only considered the actual amounts paid should be treated as contractual. 
36. The appointed person’s decision in the IDRP stage 1 was that the disputed overtime should be considered contractual and pay relating to the hours should be treated as pensionable. The appointed person’s decision was supported by SPPA in the Stage 2 IDRP decision; SPPA said that the disputed overtime worked by Mr Devlin was contractual. They made no reference to absences. 
37. As a result of the IDRP stage 2, GCC recalculated the final pensionable salary taking into account the days worked and disregarding Mr Devlin’s absences. Mr Devlin’s pension increased as a result. 

38. GCC’s opinion is that the days Mr Devlin did not work, do not constitute “Pay” as he has not been taxed on this as per Regulation 12(10). Therefore as no income tax liability has been deducted it cannot be considered as pensionable pay. 

39. If Regulation 20(5) does apply to Mr Devlin’s case than it should only apply to sickness absences and under Regulation 20(7) any other absences should be excluded. 
40. GCC say that the calculation they asked the Strathclyde Pension Fund to complete was in line with the Stage 2 determination. The SPPA said disputed overtime was the period of time worked and it did not elaborate further on periods of absences at all. 
41. GCC does not believe that its interpretation of the Stage 2 decision amounts to maladministration. They interpreted the decision made in Stage 2 to mean hours worked excluding absences for days not worked due to either leave or sickness. 
42. GCC’s position is that the rate of overtime paid is an employment law matter and not related to pensions. If Mr Devlin is dissatisfied about the rate used to pay the disputed overtime than he cannot bring that particular matter to the Pensions Ombudsman’s office. 
43. GCC say that Mr Devlin raised an employment tribunal grievance and the claim was settled via a compromise agreement. GCC consider the contents of the compromise agreement to be confidential. 
44. GCC add that when the appointed person was considering the IDRP stage 1, he did enquire whether or not Mr Devlin received the disputed overtime when he was on sick leave or annual leave. It is not for GCC to comment further why the appointed person did not comment any further about the matter in his IDRP stage 1 decision. 

45. GCC have provided revised final pensionable salary for Mr Devlin’s final year’s employment. GCC provided two separate calculations, one taking into account the 110 days absence for sick leave and the other taking into account absences for sick leave, annual leave and bank holiday totalling 135 days. The final pensionable salary including the 110 days sick leave is £36,437.43 and it can give a standard benefit of £17,378.91 per annum whereas the final pensionable salary including 135 days absences is £36,952.53 giving a pension of £17,624.58.  Since the IDRP Stage 2 decision, Mr Devlin has been receiving a pension of £16,297.93 per annum – this excludes absences from the final year.  
46. After my office wrote to GCC, they agreed that the disputed overtime for absences should be included for pensionable pay purposes. 
47. SPFO have confirmed to my office that they will refund Mr Devlin the interest he paid which they accept they should not have charged. SPFO will refund £6,944.52 plus interest at 8% from June 2010 to date of payment. SPFO in total will pay £8,624.90 to Mr Devlin. 

48. SPPA say that they were asked by GCC to consider the decision reached by the appointed person under stage 1. They were not asked to broaden the enquiry to absences. They limited themselves to the question which was asked. They consider any issues about pay to be outside pensions and more to do with employment law. 
49. SPPA’s view was that the disputed overtime worked by Mr Devlin was contractual and as such must be treated as pensionable and contributions deducted from those payments accordingly. 
50. SPPA add that if they were asked to consider absences then Regulation 20 (5) is clear in what it states. So any disputed overtime paid must be considered as contractual therefore Regulation 20(5) will apply taking its literal form. 
51. SPPA disagree that Regulation 12(10) states that pensionable salary is only those amounts whereby tax is deducted. They say that had Mr Devlin not had a period of absences then he would have most likely received the disputed overtime as pay and thus have tax deducted against it. 

52. SPPA finally say that regardless of how the Stage 2 was worded or drafted the key question should remain how Regulation 20(5) should be implemented based upon what it says. 
Conclusions

53. To date my office has suggested that Mr Devlin should pursue the issue regarding the disputed overtime and absences and how they should be treated under regulation 20 via the IDRP as neither respondent has actually responded to this issue.   This is the usual route to promote agreement and rationalise complaints.  However I can  understand Mr Devlin may be frustrated at being directed back to IDRP when he has already been through this process and still disputes exist.   I am also concerned that the longer the case continues the more convoluted the complaint will become
54. Therefore under regulation 3(2)(b) of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996, I am exercising discretion to consider the complaint without the need for an additional IDRP. 

55. As my jurisdiction only covers issues related to pensions I will not comment on matters related to employment law. Mr Devlin and GCC need to understand this and that the purpose of this determination is to bring finality to the pension complaint only. I will not consider the employment tribunal grievance Mr Devlin raised because it is an employment matter, but more importantly Mr Devlin and GCC have signed a compromise agreement to settle the grievance raised. In particular, whether Mr Devlin should have received overtime on a time and a half or time and one third basis is an employment matter which may impact on his pension. But it is nevertheless an employment matter regarding pay and I will not determine it. This is a matter which Mr Devlin will need to resolve with GCC outside of this Determination. 
56. Mr Devlin has raised a new complaint – which he would like me to exercise discretion and consider within this determination. The new complaint relates to SPFO and whether they should have charged interest and whether they have discretion to ask GCC to pay the outstanding employee and employer contributions. 

57. I can understand why Mr Devlin would like me to consider the new complaint now, but without this having been raised with me initially, without SPFO having considered the matter formally and the matter having  gone through the IDRP; it would not be appropriate or fair to SPFO for me to consider it now at this late stage. Further as I understand it, the interest paid by Mr Devlin will be refunded. So effectively the outstanding matter for SPFO is to consider whether GCC should be asked to pay both employee and employer contributions because they failed to collect them on time over a period of 25 years.   Mr Devlin now requires to raise this as a fresh complaint with SPFO. 
58. It is a complaint about pay which may impact on Mr Devlin’s pension. As such without giving SPFO the opportunity to thrash out the issues and look at the complaint in detail – I will not be considering the new complaint within this determination. Obviously, if Mr Devlin remains unhappy with the outcome of the new complaint, he can bring a fresh application to my office once he has completed the IDRP. 
59. I will address each of Mr Devlin s complaints individually: 

GCC did not implement the decision of the Scottish Ministers correctly 

60. As noted above, when Mr Devlin complained initially his complaint was not upheld by GCC.  Instead the matter was considered under the IDRP Stage 1 by the appointed decision maker from Falkirk Council. The appointed person upheld Mr Devlin’s complaint and concluded that, “having considered the submissions from all parties, I have reached the view that the disputed hours were contractual and that you are entitled to have the pay relating to these hours treated as pensionable.” 

61. GCC disagreed with this and invoked Stage 2 of the IDRP to be considered by SPPA. SPPA considered the matter which was brought before them by GCC, and concluded that they agreed with the Stage 1 decision saying, “The Scottish Ministers are persuaded …that the disputed overtime worked by Mr Devlin was essentially contractual in nature.” 

62. The IDRP Stage 1 decision stated that: “Strathclyde Pension Fund to liaise with Glasgow City Council and yourself, with a view to adjusting your retirement benefit to take account of the disputed hours and to agree the employee/employer contribution arrears that will be due as a result.” SPPA chose not to alter the Stage 1 decision. 
63. GCC implemented the decision of the SPPA and Mr Devlin and GCC paid the outstanding contributions to SPFO. However, GCC did not include the periods of absences. This led to the second complaint which I will address below.  However to conclude the first complaint, I confirm that I am satisfied that GCC did implement the decision of the SPPA.  GCC did liaise with SPFO to adjust the retirement benefit as required.  So they did implement the IDRP decisions.  SPPA did not elaborate on the issue of absences because they were not asked to consider it. 
64. Mr Devlin remains dissatisfied because he believes GCC should have implemented the Stage 2 in its entirety. But the Stage 2 did not refer to absences - it simply said overtime which was worked so GCC implemented the decision. It may not have been to Mr Devlin’s liking but nonetheless GCC did implement what they were told to do by SPPA. 
65. It follows that this aspect of the complaint cannot be upheld in Mr Devlin’s favour as I have found that the decision was implemented. There was, of course, a disagreement about how it was implemented, which led to the next complaint, but that does not mean GCC failed to implement the IDRP decision. 

GCC have refused to take into account periods of absences including bank holidays and sick leave
66. I am limiting myself to look only at the pension and will not comment on the underpayment of disputed overtime for when Mr Devlin was absent from work. 

67. Regulation 20(5) of the Local Government Pension Scheme (Scotland) Regulations 1998 states that, 

“Any reduction or suspension of a member’s pay during the final period because of his absence from work owing to illness or injury must be disregarded for this chapter.” 
Regulation 20(7) adds that, “if a member is absent from work for any other reason during the final pay period, he is to be treated for this chapter as having received the pay he would otherwise have received only if he has made the appropriate contributions under Chapter 111…”

68. After my office wrote to all parties, GCC conceded that the disputed overtime was indeed contractual and were prepared to settle the matter to include periods of absences within the final pensionable pay in order to recalculate the pension Mr Devlin is due. I would add that SPPA have expressed their view that if they were asked the question regarding absences then they would also have concluded that absences should not have been disregarded by virtue of Regulation 20(5) and (7). 

69. Therefore if Mr Devlin wants to have the final pensionable salary inclusive of the sickness and other absences he is entitled to this, provided that both he and GCC make the appropriate contributions. I will make appropriate directions allowing Mr Devlin to uplift his pension based on the final pensionable pay figure including absences, once both he and GCC make good any outstanding contributions. 
70. It follows that I uphold this complaint. Although GCC have now accepted the position, I find that they should have implemented Regulation 20(5) correctly at the time. I can understand that GCC failing to understand the intended meaning of the Regulation 20(5) caused Mr Devlin distress and inconvenience in having to convince GCC that their position is wrong. I will direct GCC to pay Mr Devlin £200 as compensation for the distress and inconvenience they have caused Mr Devlin.  
71. Mr Devlin also wants the best of three years pensionable pay to be used. Regulation 20 refers to Final Pay however Regulation 21 (4) and (5) allow for best of three years. Therefore, GCC will need to look at the last three years pensionable pay and use the best one.  I suspect Mr Devlin wants to receive the disputed overtime which was not paid when he was absent in the last three years to be paid to him as no doubt the previous years do not include within the pensionable pay calculations provision for the disputed overtime paid. As I mentioned above, I will restrict myself to only addressing pension related matters; I will not comment on employment law matters or underpayment of pay. These issues need to be taken up by Mr Devlin with GCC independently of my Office and this determination. 
Strathclyde Pension Fund have not implemented the Determination by Scottish Ministers 

72. SPFO is the administering authority, with GCC the employing authority. Therefore once the matter has been concluded SPFO will no doubt follow the instructions of GCC. The administering authority cannot however pay the benefits until the employing authority ensures there is funding to do so.  

73. As I said, the SPPA’s Stage 2 decision did not mention absences; therefore SPFO could not assume absences when no such instructions were given. It follows I do not uphold this complaint. 
74. In any event Mr Devlin has withdrawn this complaint and the reason I comment is merely to allow all parties to draw a line under the full matter and bring finality to it.. 
Delay by GCC in dealing with the IDR procedure 
75. The IDRP Stage 1 decision was issued on 25 February 2009. GCC submitted their appeal to SPPA on 21 August 2009. This was just within six months after the stage 1 decision. Mr Devlin considers this bad practice and says that GCC should have lodged the appeal sooner. 

76. I can understand why Mr Devlin feels aggrieved.  The appeal was clearly lodged just within a six month period meaning Mr Devlin had to wait nearly six months to discover whether GCC were going to implement the Stage 1 decision or appeal it.  While legally GCC had up to six months within which to lodge an appeal.  I do think that as they had all the information available to lodge an appeal there was no good reason to take six months to lodge an appeal. The time taken did cause Mr Devlin unnecessary distress and inconvenience. As such I will direct GCC to pay an additional £100 as compensation for Mr Devlin. 

GCC supplied incorrect calculations about contractual overtime on February and March 2008 and GCC supplied incorrect reckonable service to Strathclyde Pension Fund on 15 February 2008, and  GCC reckonable service calculation of 25 February 2008 had days missing from it

77. The last three complaints are interlinked.   There were errors in GCC’s calculations.

78. GCC used the incorrect reckonable service when they provided illustrations in February and March 2008; they excluded 319 days, This was resolved within 10 days with an apology received three months later and the reckonable service agreeable to both parties was adopted. 

79. The final complaint is in reference to GCC using 365 days during a leap year; the difference of 2 day was missing in the reckonable service calculation. This was corrected although, as Mr Devlin highlights, it took 13 months to correct. 

80. As these issues have resolved there is no continuing injustice to Mr Devlin. I accept, however, that these issues caused him some distress and inconvenience whilst ongoing. I will direct a further £150 to compensate Mr Devlin for the distress and inconvenience he has experienced in having to correct his retirement pension. 
Directions  

81. Within 21 days of this Determination GCC will use the pensionable salary of £36,952.53 which disregards all the absences in the last 12 months of Mr Devlin’s employment (if the salary was highest in the previous three years disregarding absences, then the salary which was highest should be used). 

82. GCC will provide Mr Devlin with the breakdown of the contributions GCC will make and those Mr Devlin needs to make in order to uplift his pension entitlement. 

83. There is no negotiation in the matter; if Mr Devlin does not pay the outstanding contributions within three months of being notified of the amount, GCC cannot withdraw such offer- while there is an outstanding active complaint brought by Mr Devlin against SPFO.  

84. Within 28 days of this Determination GCC will pay Mr Devlin £450 for the distress and inconvenience caused. 
JANE IRVINE 

Deputy Pensions Ombudsman 

24 July 2013 
� Regulation 88(3) of the Local Government Pension Scheme (Scotland) Regulations 1998
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