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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr Ronald Linwood


	Scheme
	NHS Pension Scheme


	Respondents
	NHS Pensions


Subject
Mr Linwood complains that he was misinformed by NHS Pensions in its literature about applying for ill health retirement and that, when he made an ill health application, this was unnecessarily delayed. He says that the benefits arising from his AVCs were reduced in consequence.
The Pensions Ombudsman’s determination and short reasons

· The complaint should be upheld in part against NHS Pensions, because he was provided with misinformation about his application for ill health benefits.  

· The complaint of unnecessary delay should not be upheld.
DETAILED DETERMINATION

Material Facts

1. Mr Linwood was born on 22 December 1949.  He worked as a paramedic for the London Ambulance Service (the Employer), he was a member of the NHS Pension Scheme (the Scheme), and in 1995 he purchased nine added years of membership, by agreeing to make additional voluntary contributions (AVCs) until he reached age 65.
2. In June 2008, he went off sick with a back injury. When it was clear he had no prospect of returning to work, he agreed with his management on 4 June 2009 that he would pursue ill health retirement.  He received the application form AW33E on 7 July 2009, and completed it immediately. After it had been completed by the Employer and occupational health doctor (who had assessed Mr Linwood on 23 July), it was received by NHS Pensions on 7 August 2009.
3. On 22 August 2009, NHS Pension Scheme told him that the Scheme’s medical adviser felt it necessary for a consultant's report to be sought about his condition.  It seems the consultant did not reply, and eventually (probably in lat October 2009) the application proceeded without this report.  Mr Linwood was then aged 59, and reached 60 on 22 December 2009.
4. On 5 January 2010, he was told by Ms GJ, a human resources manager for the Employer, that as he was now aged 60, he could no longer take ill health retirement, but would be eligible only for retirement on grounds of age, in which event he would not be granted the added years he had been purchasing in full, but only to the extent he had paid for them before his retirement. On 11 January 2010 he was told by NHS Pensions that his ill health retirement application was successful, at Tier 2.

5. On 22 January 2010 Ms GJ wrote, confirming that she was making arrangements to terminate his employment on the grounds of ill health retirement, in the light of the letter of 11 January from NHS Pensions.  She confirmed on 3 February that he would be paid for 12 weeks’ notice from 11 January 2010, the date of acceptance of the ill health application, and for 41 days untaken leave. He would therefore be paid to 15 May 2010.  In fact, it appears that the date provided to NHS Pensions for his employment ending was 24 May 2010.

6. Mr Linwood says that he was told on 20 January 2010 and also on 4 March 2010 that he should get full credit for his added years, because he had applied for ill health retirement before he was 60. These conversations came about from his phoning the NHS Pensions helpline, when the operator, who could not help him, arranged for a colleague to call him back.

7. On 24 February 2010, NHS Pensions sent him a letter headed “NHS PENSION CHOICE STATEMENT”, regarding the option of changing section within the Scheme, which included the statement “you are due to retire shortly on grounds of ill health”.

8. On his retirement, Mr Linwood took his benefits, which included those based on the AVCs he had actually paid, which the letter of 24 February 2010 said was an additional 6 years 198 days.

9. There was then a succession of correspondence during which the dispute was considered, both informally, with the assistance of TPAS, and though the Scheme’s internal dispute procedure.  I refer to some of this correspondence in my conclusions.

10. On 30 November 2012, NHS Pensions wrote to Mr Linwood saying his benefits had been overpaid.  This happened because he had been given credit for the added years he had purchased up to the date of his retirement on ill health grounds, whereas the credit should have been reduced because the contract was taken out to age 65, and so an actuarial reduction should have been applied.  The credit should have been 5 years 55 days, not 6 years 198 days.  He was asked to repay £1,139.67, after setting off a sum of £250, and I understand he has done so.

Summary of Mr Linwood’s position  
11. Mr Linwood refers to literature issued by NHS Pensions which states that, if a member applies to retire because of ill health when under 60, the additional membership he was buying would be given without any extra cost.  A booklet given him before he purchased added years states that in these circumstances he would normally get the full added years.  So he was not aware that NHS Pensions would consider the date of retirement, rather than of the application, to be the material one, until after he was 60, when it was too late.

12. He also believes he is being penalised for the delays of others, as he applied for ill health retirement in good time. He does not know why his employment was not terminated until the outcome of his application, which could have been done so as to have permitted his retirement before he reached age 60.  He believes that the medical evidence already available was sufficient to make it clear he qualified for Tier 1 retirement, which was all he required in the circumstances.

13. Mr Linwood has referred to the overpayment of his benefits, and having to refund this, but has not included it in his complaint against NHS Pensions.

14. Although NHS Pensions has offered some redress in relation to poor information provided, he does not consider it to be sufficient, as his complaint is not restricted to misinformation alone.

Summary of the position of NHS Pensions

15. NHS Pensions says he is entitled to credit for added years to the extent he has paid AVCs, but not for those notionally payable.  It contends that the entitlement in such a case is based on the date of retirement, not of submitting the ill health retirement application.
16. It also distinguishes between an application for entitlement to ill health benefits, made on form AW33E, and an application for retirement itself, which is made on form AW8.  In Mr Linwood’s case, the application for retirement was made only after he had reached age 60.
17. As to the speed with which the AW33E form was processed, there was no undue delay, bearing in mind the decision of the medical advisers to obtain further details about his condition.  In addition, in view of his entitlement to paid notice and untaken annual leave, Mr Linwood would have been over age 60 when he retired, even if NHS Pensions had accepted the AW33E application within three months of its submission.
18. NHS Pensions has accepted that the publicity material available was “Delphic in places”, and has apologised and offered £250 in recognition of the distress and inconvenience involved.
The regulations
19. The National Health Service Pension Scheme Regulations 1995 (the Regulations) cover the terms of Mr Linwood’s pension entitlement.  Regulation E1 provides for the normal retirement pension:
“(1) A member who retires from pensionable employment on or after attaining age 60 shall be entitled to a pension under this regulation.

(2) The pension under this regulation shall be at a yearly rate of 1/80th of final year’s pensionable pay for each complete year of pensionable service, plus the relevant daily proportion of that rate …”
20. Regulation E2A, on ill health pension on early retirement, which applies to him as he retired after 1 April 2008, says in part:
“(2)  A member to whom this regulation applies who retires from pensionable employment before normal benefit age shall be entitled to a pension under this regulation if –

(a) the member has at least 2 years qualifying service or qualifies for a pension under regulation E1; and

(b) the member’s employment is terminated because of physical or mental infirmity as a result of which the member is -
(i) permanently incapable of efficiently discharging the duties of that employment (the “tier 1 condition”); or

(ii) permanently incapable of regular employment of like duration (the “tier 2 condition”) in addition to the tier 1 condition.”
21. Regulation Q7 provides for calculating the benefits of a person paying for additional service who stops paying them before the chosen date, and includes:

"(2)  If, within 12 months after starting to pay the additional contributions, the member ... makes an application for a pension under regulation E2 or E2A which subsequently becomes payable, an amount equal to the contributions (less any tax that may be payable) will be returned to the member…

(3) If, 12 months or more after starting to pay the additional contributions, the member ... becomes entitled to a pension under regulation E2 or E2A prior to his attaining the age of 60, the additional contributions shall be deemed to have been paid and the member's benefits will be increased to include the additional service ... that the member has chosen to buy.
(4)  If neither of paragraphs (2) or (3) apply, the member’s benefits will include a proportion of the additional service … that the member has chosen to buy, calculated as described in paragraph (5)."

22. Regulation Q7(5) explains that this is calculated pro rata to the periods for which calculations were paid and for which they were due to have been paid.
The booklets

23. Various NHS Pensions booklets give their own account of what happens if a member is under or over age 60. One dated 1995 states:

"If you are under age 60 and before your chosen retirement date you:

· ... apply to retire because of ill health, and
· on the date ... you apply to be considered for ill health retirement you have paid extra contributions for at least a year

we will give you all the additional membership ... you were buying without further cost.

If you are age 60 or over and before your chosen retirement date you:

· ... apply to retire because of ill health, and
· on the date ... you apply to be considered for ill health retirement you have paid extra contributions for at least a year

you may get less additional membership than you applied for."

24. In the introduction to the booklet, there is a statement that:

“This booklet is only a general guide.  It is not a full statement of the law which governs the Scheme.”

25. A copy extract from another booklet, which seems to be from a later date, has been provided to me.  It makes a similar statement about ill health retirement, with slightly different wording:

"If you are under age 60 and before your chosen retirement age you:

· ... apply to retire because of ill health, and
· on the date ... you apply to retire because of ill health you have paid the extra contributions for at least a year

we will normally give you all the added years ... you were buying without further cost.

If you are age 60 or over and before your chosen end age you:

· ... apply to retire because of ill health, and
· on the date ... you apply to retire because of ill health retirement you have paid the extra contributions for at least a year

you will get the added years ... you have paid for up to that date."
The application form

26. The form which Mr Linwood completed in July 2009, AW33E, is headed “Consideration of entitlement to ill-health retirement benefits”.  At the end of the initial section, “Guidance for members”, it states, in bold, “If you qualify for ill-health retirement benefits you must complete form AW8 to request payment of these benefits.”

Conclusions – the two issues
27. Mr Linwood complains about two different issues, though there is an overlap between them - first, that he was misinformed about the need to take ill health retirement before his 60th birthday if he was to get full value from his AVCs; and second, that his application was unduly delayed, with the result that he was over 60 before the issue became clear.

Conclusions – misinformation

28. As regards the incorrect information, NHS Pensions has not sought to contest the claim that, by referring several times in its booklets to applying to retire, it gave the wrong impression that the date of application was the important one.  It has apologised and offered redress for the non-financial injustice caused.  It is aware that, where I consider maladministration of this nature has caused injustice, I seek to put a complainant in the financial position in which he would have been if the maladministration had not happened (which normally means he should receive the benefits to which the regulations entitle him, not those he might have been led to expect), and I may then make a small award for his non-financial loss.

29. However, NHS Pensions has not helped its case by the changes in its argument over the course of the three years the dispute has lasted.  On 5 January 2010, the Employer’s pensions officer said in an email that she had “spoken to [a named person] at the NHSPA” who:

“confirmed that due to Ron’s age (60) he is not eligible to take ill health retirement.  The means (sic) that Ron will not receive a credit for his unpaid added years and will only see the added years that he has paid for.

As Ron is over 60 he is now only eligible to apply for Age Retirement.  Even if Ron is successful in his application for ill health retirement, the NHSPA will only process his retirement as an Age award as the scheme rules state (1995 Section) that ill health retirement in only for members under age 60.”

30. On 24 February 2010, NHS Pensions sent Mr Linwood a letter in which, contrary to that account of the pensions officer, it said “you are due to retire shortly on grounds of ill health”.

31. In a letter of 4 June 2010, the NHS Pensions disputes officer says in one place:

“if a member makes an application to retire on ill health before their 60th birthday and have (sic) been paying for added years for at least a year they are entitled to the additional membership bought at the date of retirement and, additionally, the balance of the membership being bought”

but in another place:

“your entitlement is based on your date of retirement and not the date you submitted your ill health application.”
32. Then, on 20 October 2010, its case had changed to an assertion that Mr Linwood had not applied for ill health retirement in 2009 at all:

“the Form AW33E he and his NHS employer submitted to NHS Pensions in August 2009 was not a formal retirement application – this is made on Form AW8.  Form AW33E is an application for consideration of entitlement to ill health retirement benefits – which may be approved or rejected subject to assessment by NHS Pensions and its medical advisers …  Only if the application for consideration of entitlement is approved may a scheme member go on to formally apply for early payment of their pension.”

33. On 30 November 2012, in the letter from NHS Pensions regarding the overpayment of benefits, it explained that error as resulting from “credit for the added years you had purchased up to the date of your retirement on ill health grounds”.  However, in NHS Pensions’ subsequent response to the application made to me, it says that because “he was over 60 when he actually retired, Mr Linwood is only entitled to … Age retirement benefits rather than IHRB (see regulation E1)”.

34. Having considered the Regulations, I can determine how they apply in Mr Linwood’s case.  He retired from NHS employment in May 2010, after attaining age 60, and was therefore entitled to a normal retirement pension under Regulation E1(1).  Also, having applied to retire before normal benefit age, and having qualified for a pension under regulation E1, his employment was terminated because of physical or mental infirmity as a result of which he met the Tier 2 condition.  He therefore qualified alternatively for ill health retirement under Regulation E2A(2).  So the inconsistent statements about how he retired are not material to the case.  He could have been treated as retiring under either head, to the same effect.

35. Regulation Q7 then came into play and, as NHS Pensions says, neither Q7(2) nor (3) applied, as he did not make his application within twelve months of starting the additional contributions (Q7(2)), nor did he become entitled to his pension before reaching 60 (Q7(3)).  I agree that he became entitled to his pension when he retired in May 2010 and that, to achieve that, he needed to apply for benefits through form AW8, rather than merely complete form AW33E.  So Regulation Q7(4) applied, and he was entitled to only a proportion of his additional service.

36. Therefore, the benefits to which he is entitled are those being paid, and Mr Linwood has not suffered any direct financial loss.  The booklets issued by NHS Pensions did not adequately reflect the Regulations, as they needlessly and wrongly referred to the date of application.  This constituted maladministration, and I understand why he was misled by them, and the injustice he has suffered.  However, in at least one booklet there was a proviso that its terms were subject to the law which governs the Scheme.

37. Additionally, the form AW33E says explicitly that, to request payment of ill health benefits, form AW8 must be completed.  While that should have alerted Mr Linwood that this was a two-stage process, that wording on the form was not helpful in the light of the booklets which spoke of applying to retire because of ill health.  Which of the two forms constituted that application was not at all clear.
38. Mr Linwood is entitled only to redress for the non-financial injustice he has suffered.  However, bearing in mind the amount of wrong or ambiguous information with which he had to deal, I do not consider the sum offered, of £250, adequate redress in this case.

Conclusions – Delays in the process

39. As to the question of whether his application was unduly delayed, I do not find that this can be laid at the door of NHS Pensions (which is the only respondent named in the application).  It received form AW33E on 7 August 2009, and on 22 August told Mr Linwood that the Scheme’s medical adviser felt it was necessary to obtain further details, and it was contacting his consultant.  After the event, he has argued that that was unnecessary, as his qualification for Tier 1 benefits was already well demonstrated, and was all that was needed for his application to proceed, but no such point was made at the time, and seeking a consultant’s report is a reasonable course of action for a Scheme to take in these circumstances.

40. It was unfortunate that the consultant failed to respond, so that the decision to proceed was not taken till late in October 2009, but Mr Linwood was kept informed of the matter, and the delay caused could have been only of the order of some six weeks.  It then took until 11 January 2010 for the application to be accepted and, though I do not find that timeframe unreasonable, perhaps it might have been shortened by up to four weeks.  Had things happened differently, then, the earliest date on which the application might have been accepted was the start of November.

41. Since Mr Linwood was entitled to 12 weeks’ notice and 41 days untaken leave, he would still not have retired until around the middle of March 2010, nearly three months after his 60th birthday.  Indeed, to have retired before 22 December 2009, his AW33E application would have had to be accepted by about 12 August 2009, less than a week after it was submitted, which is totally unrealistic.  Again, with hindsight, he has said it might have been possible to agree a shorter notice period, but nothing was said of that at the time, and in any case that decision would be quite outside the responsibility of NHS Pensions.
42. Consequently, I do not find NHS Pensions liable for any unreasonable delay causing the date of retirement to fall after the 60th birthday.
Directions
43. To redress the injustice caused to Mr Linwood by the misinformation with which he was provided, NHS Pensions will pay him £500 within 21 days of the date of this determination.
TONY KING 
Pensions Ombudsman 

17 July 2013
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