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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant
	Mr Keith McMillan

	Scheme
	APM Executive Pension Scheme

	Respondent
	IPS Pensions Limited

(part of the James Hay Partnership) (“IPS”)


Subject

Mr McMillan has complained that IPS, the administrators of the APM Executive Pension Scheme (“the Scheme”), gave misleading advice about the divestment and transfer of Scheme funds.
Mr McMillan is seeking to recover £2,280.53 which amounts to the additional and unnecessary costs that his pension fund has incurred.

The Deputy Pensions Ombudsman’s determination and short reasons
The complaint should not be upheld against IPS because there is insufficient evidence that Mr McMillan was misled, but even if he had been it would have been unreasonable of him to have relied on such information given the other conflicting information that was presented.  In particular as Mr McMillan was a trustee and so should have been familiar with the terms, including the notice period, on which the Trustees had invested with Investec.

DETAILED DETERMINATION

Material Facts

1. Mr McMillan is a member and trustee of the Scheme, which is a small self-administered scheme.  The other trustees are his wife and Union Pension Trustees Limited (“UPT”).
2. Clause 8 of the Deed of Establishment dated 26 July 1999 says the Scheme’s assets comprising the Fund must be held under the legal control of the Trustees.  Further, the investment powers and management of the Fund vest in the Trustees.
3. From February 2008 part of the Scheme’s assets were invested by the Trustees into a high interest deposit savings account, known as the Investec UPT Account (“the Account”).  The Account is governed by both ‘General Terms and Conditions’ (“General T&Cs”) and ‘Special Terms and Conditions’ (“Special T&Cs”), and these terms have been modified over the years.

4. The product literature at February 2008 stated the Account operated on a one-month notice basis without a fixed term.  At that time the Account offered a one notice‑free withdrawal per calendar year.  However, the right to one notice-free withdrawal per calendar year was later removed from 2 June 2008.
5. The General T&Cs (dated February 2012) and Special T&Cs (dated November 2009) were in force at the relevant time (March‑May 2012) of the matter being complained about.  Terms 5.1 and 5.2 of the Special T&Cs state that one months’ written notice must be given to withdraw funds from the Account but if, under the General T&Cs, Investec agrees to allow an early withdrawal a charge of 0.50% of the amount withdrawn would apply subject to a minimum charge of £50.  Section 1 (Definitions) of the General T&Cs defines “We, Us and Our” as meaning Investec Bank plc.  Terms 10.8 and 10.9 of the General T&Cs says,
“10.8
We will only consider whether to allow withdrawals from a Notice Account, Fixed Term Deposit or Structured Deposit Account on shorter notice, or before the end of the deposit term or the payment date, where You are able to demonstrate to Us that exceptional circumstances apply which directly affect Your personal or business financial situation.  Even in these circumstances We are not obliged to agree to allow an early withdrawal.

10.9
If in exceptional circumstances We do allow an early withdrawal, We can apply a charge for agreeing to this.  In the case of Notice Accounts, please refer to the Charges Sheet for more information.  In the case of Fixed Term …”
6. On 19 January 2012 Mr McMillan wrote to IPS to say “we” (he and his wife) had reviewed their pension plans with their financial adviser (Ms A of Gilbert Stephens) and they (as Directors) were considering investing a substantial proportion of the Scheme’s assets in a commercial letting property.  Although he stated this was a general enquiry at that stage, Mr McMillan said they would use the cash in the Account with Investec along with selling some low yielding shares and possibly transferring money in from other schemes – though they might participate personally too.

7. IPS replied to Mr McMillan on 14 February 2012 saying a pension scheme could purchase commercial property and gave generic information about borrowing limits.  Property guidance notes were supplied along with other documentation.

8. As part of his complaint to IPS, Mr McMillan produced on 14 August 2012 a timeline of events based on his correspondence (i.e. emails and letters) and entries made in his diary in respect of telephone calls.  His timeline sets out 15 emails, 4 letters and 18 telephone calls, briefly giving the content for each date.
9. Mr McMillan says he spoke to IPS’s Pensions Administrator (‘SL’) on 2 March 2012 to discuss funding arrangements and costs.  He contends that it was agreed the funding would come from £75,000 from Investec plus whatever was in the current account and £130,000 + from Zurich.  No transcripts of any actual discussions have been produced, and IPS says it has no record of this conversation.
10. A file note by IPS dated 12 March 2012 records that Mr McMillan telephoned to say the Member Trustees were thinking of buying a property and he needed to think how such a property would be purchased, including possibly taking out a loan.  The other funding options that had been stated in his letter of 19 January were also mentioned.
11. Mr McMillan contends SL said on 12 March 2012 that IPS worked closely with Investec and could get funds at short notice but moving funds from Zurich could be a problem.

12. IPS says it has since reviewed the telephone recording of 12 March 2013 at 10:37 am and has provided both a written transcript (of just over 5 pages) and a voice recording of that conversation.  IPS says during this call there was a discussion about acquiring a property in St Austell at auction and how Mr McMillan might go about securing the property purchase within the Scheme.  Further, Mr McMillan asked, given it was an auction, how long “we” (the Trustees?) would need to have the funds in position before the date of the auction and what length of warning they had to give IPS.  The Pensions Administrator (‘SL’) replied “well, soon as possible really”.

13. In this conversation the issue of exchanging contracts and the most practical ways of paying a deposit at the auction, and funding were also discussed.  Mr McMillan noted there was just over £70k in the Account and he (and his wife) had pension benefits elsewhere that they could transfer in to the Scheme.  There was also talk of a possible loan from their Company’s bankers and selling some shares / unit trusts.  Given Mr McMillan was planning to arrange pension transfers in to the Scheme for the property purchase, IPS says SL told Mr McMillan to be careful if he proceeded.

14. IPS says that, despite Mr McMillan’s suggestion that ‘SL’ advised him Investec worked closely with IPS and would be able to get the funds at short notice, the issue of exactly how long Investec would take to release the funds was not discussed at all during this call of 12 March, which lasted 19 minutes and 21 seconds.  The recording does, however, have approximately 1 minute of severe interference where nothing can be made out about what was discussed.
15. After speaking to Zurich about the possibility and length of time (7-12 days) of transferring his pension benefits from them to the Scheme Mr McMillan says he called SL again to update her.  IPS says it has no record of a second phone call on 12 March.

16. Mr McMillan contends there was a phone call on 14 March 2012 about the method of making payment of the deposit at the auction but has provided no details of the actual discussions.  IPS says it can find no record of a telephone call on its systems for this day.
17. IPS says there was another telephone call on 19 March 2012 at 12:27 pm.  Again a written transcript and a copy of the voice recording of this conversation have been supplied by IPS.  Mr McMillan notified IPS that due to issues with the lease he was not proceeding with the property in St Austell; however he was now possibly considering another property in Exmouth.  Mr McMillan told IPS that Zurich would be able to arrange a transfer of his (and his wife’s) pension benefits to the Scheme within less than 10 days of receiving all the forms and the Pensions Administrator talked about getting the transfers within good time.  Mr McMillan said the Trustees were not going to move on anything until their solicitor was happy with the lease / contract.  Although other related and non-related issues connected to the property purchase were discussed, IPS says the issue of exactly how long Investec (as opposed to Zurich) would take to release the funds was not discussed at all.
18. The Trustees proceeded, and on 26 March 2012 Mr McMillan emailed IPS giving details of the Exmouth property which was being auctioned the next day.  He indicated the Trustees intended bidding, which was to be funded by using the Scheme’s assets of £70,000 invested in the Account along with transferring other pension rights for him (and his wife) from Zurich Assurance into the Scheme.  Also, Mr H of Gilbert Stephens LLP (Solicitors) was acting as legal adviser.
19. IPS says its telephone records show Mr McMillan tried to call them seven times during 26 March and his last attempted call at 4:25 pm that day was successful.  Mr McMillan has not referred to this call on his timeline, but a written transcript and a recording of this call has been supplied by IPS.  The discussion included speaking about moving money from the Account with Investec and relevant extracts from this call between the Pensions Administrator (SL) and Mr McMillan are set out in the Appendix below.
20. Later that same day (at 4:52 pm) IPS emailed Mr McMillan saying the property was acceptable.  SL asked Mr McMillan, if he was successful at the auction, to supply amongst other things an instruction for the withdrawal of funds from Investec.

21. IPS says Mr McMillan telephoned the Pensions Administrator at 11:50 am on 27 March 2012 – the call lasted one minute 23 seconds – saying he had bought the property and needed an address for the Trustees.  IPS says no mention was made about the completion date and nothing was discussed about the Account with Investec.  IPS says it cannot find any evidence to suggest anything else was discussed about commencing the transfer of monies / funds from Investec as alleged by Mr McMillan in his timeline.
22. According to Mr McMillan’s timeline, he considers he asked SL on 27 March to start to arrange the process for money transfers.

23. IPS says it has a note that Mr McMillan telephoned at 3:23 pm on 28 March and left a voicemail message lasting 52 seconds.  IPS can find no record of any actual conversation with ‘SL’ on that day as alleged in Mr McMillan’s timeline.  IPS refutes Mr McMillan’s claim that at this time ‘SL’ suggested there was no need to draw down funds immediately and they should leave the money with Investec to get more interest.
24. The ‘SSAS Property Resolution’ and ‘Property Questionnaire’ documentation were completed by the Member Trustees on 28 March 2012 and sent to IPS.  On the Property Questionnaire it was stated the cost of the property was £200,000 and the estimated completion date was 8 May 2012.  IPS says these were received on 30 March.
25. Amongst other things, the Member Trustee’s Declaration on the questionnaire says,

“I/We understand that IPS does not necessarily chase the professional advisors involved in arranging completion of the transactions.  As the Member Trustee, I/we understand I/we have a hands-on role to play, although I/we may seek the assistance of any one of my/our professional advisors to co-ordinate matters”.

26. According to IPS, Mr McMillan tried to call them three times on 29 March 2012 and his last attempt at 10:53 am was successful.  Both a written transcript and recording of that call has been supplied.  Mr McMillan spoke to ‘AC’ but IPS says he has not made any reference to this call with this employee.  The call between Mr McMillan and ‘AC’ focused solely on completing the Zurich transfer forms.  IPS can find no evidence of a call with ‘SL’ as asserted by Mr McMillan and so cannot agree with him that he spoke to her that day and she (or anyone else) suggested that Mr McMillan wait for receipt of the transfer monies from Zurich before instructing the transfer of funds / monies from Investec.
27. According to Mr McMillan’s timeline, he spoke with ‘SL’ on 29 March about the Zurich transfers (forms were later sent to Zurich that day) and she suggested they wait until monies from Zurich were in the bank before drawing on the Account at Investec.

28. IPS points out 5 April 2012 was the last date by which Investec could have received a withdrawal instruction to release funds in time for a completion date of 8 May 2012.

29. IPS says Mr McMillan telephoned them on 11 April 2012 at 9:31 am and has provided a written transcript of his call.  The purpose of that call was to discover whether the transfer monies from Zurich had been received.  IPS says there was also discussion surrounding insurance for the property and the type of other trustee expense that could be paid from the Scheme.  Mr McMillan told IPS the completion date looked likely to be 8 May 2012.  IPS acknowledges neither Mr McMillan nor the Pension Administrator (‘SL’) at IPS recognised that it was already too late to submit an instruction to Investec in order to get funds back in time.

30. The contents of Mr McMillan’s timeline for 11 April states there was no point in drawing down any monies until after Zurich monies were in the account and that the final draw down could take a few days depending on Investec.

31. Mr McMillan subsequently says it was only during the call of 11 April that he learnt that the transfer payments were going into a big IPS client account but no mention was made of the need to draw the Investec money, which he naturally presumed was already in the same account.  He did not know of this pooled account until then.  But he now believes reference to a large account is incorrect.
32. IPS received a cheque for £59,819.06 on 11 April from Zurich in respect of the transfer of Mr McMillan’s wife’s pension benefits from her Personal Pension Plan to the Scheme.
33. IPS says Mr McMillan telephoned them on 13 April 2012 at 10:11 am to enquire as to whether the monies from Zurich had been received.  SL told him that his wife’s transfer had been received and confirmed the cash balance for the Scheme’s current bank account was £61,650 (including his wife’s transfer-in).  Mr McMillan’s timeline notes the transfer was in the Investec’s Account (rather than IPS’s client bank account).  Later during that call, after ascertaining the transfer value of Mr McMillan’s pension rights, ‘SL’ asked Mr McMillan whether he now wished to withdraw the monies from Investec and to confirm that in writing or by email.  Relevant extracts of that call are also set out in the appendix below.
34. On Friday 13 April 2012 (at 10:41 am) Mr McMillan emailed IPS confirming that he would like IPS to draw down £71,000 from the UPT Pension Account (i.e. the Account with Investec).  It was estimated there would be £205,000 in Scheme funds for the property and any associated fees once Mr McMillan’s transfer was received.  Mr McMillan also asked that the money was sent to the Trustees’ solicitors account for completion by 8 May 2012.
35. IPS received a cheque for £72,221.33 on 13 April from Zurich in respect of the transfer of Mr McMillan’s pension benefits from his Personal Pension Plan to the Scheme.

36. The balance (in whole pounds) held within the IPS Pensions Limited SSAS Designated Client Account (i.e. the current bank account) for the Scheme after these transfer-in payments to the Scheme were made then stood at £133,871.

37. UPT sent divestment instructions to Investec on Wednesday 18 April 2012 by facsimile.  A ’30‑day notice withdrawal’ was requested as opposed to the alternative ‘no notice withdrawal – under very exceptional circumstances’.  Investec replied the next day confirming the withdrawal date to be 18 May 2012 and that the balance on the Account was £71,482.24 and after deducting £71,000 the projected balance would be £482.24.
38. IPS says this instruction should have been sent to Investec on Monday 16 April 2012 (i.e. the next working day after receiving the instruction) and notified Mr McMillan that the request for those monies to be available by 8 May could not be met.
39. Mr McMillan says he telephoned ‘SL’ several times on 24 April to ask if all was well with Investec as he had not heard anything.  He says he left messages on SL’s voicemail and with the switchboard.  However, IPS says it has no record of these calls.

40. Correspondence ensued during April between IPS and Gilbert Stephens about the purchase of the property.
41. IPS says there were three telephone calls with Mr McMillan on 25 April (at 11:26 am; 11:47 am and 12:03 pm) and written transcripts and records of these calls have been provided.

42. In the first call, Mr McMillan asked if “everything okay”, and he was told it was and the monies from Investec were “due to come in shortly”.  IPS accepts that the Pensions Administrator acknowledged the completion date was 8 May and yet seemed to think the Investec monies were due in shortly without working out the notice period.  IPS says that whilst ‘SL’ may have forgotten the exact date the request had been passed to Investec it considers she should have alerted Mr McMillan to the problem during that call.

43. Nevertheless, IPS says the Pensions Administrator later noticed the problem and called Mr McMillan back at 11:47 am.  It was explained to Mr McMillan that the monies from Investec were not going to be available until 18 May 2012 because of their 30‑day notice period which could cause issues.  During that call ‘SL’ went on to explain that IPS used to have a very good relationship with Investec and whilst in previous years Investec would be prepared to release monies early on occasion, this had long since stopped since the Financial Services Authority (“FSA”) introduced rule changes.  Further, the FSA were being firmer about Investec keeping to their agreements etc and so Investec were not able to do quick withdrawals for IPS anymore unless there was some real emergency.  Though it was suggested IPS could have a word with Investec ‘SL’ thought Investec would not listen unless there was a good reason (e.g. someone had died).  The discussion then turned to the issue of penalties for late completion of the property purchase and the possibility of raising a bridging loan.

44. Investec has confirmed to my office that all early withdrawals were subject to their approval / discretion.  Further, they do not consider property purchases to be exceptional circumstances and so had they been asked to consent in 2012 it would have been unlikely they would have considered that as grounds for an early withdrawal.

45. In the third telephone call that day Mr McMillan tried to establish exactly when IPS would be able to get the monies to the Trustees’ solicitor.  Thereafter Mr McMillan said he would consider the possibility of raising a loan to cover the shortfall.  The Pensions Administrator suggested that a dialogue be opened with the seller to see what the financial repercussions were for late settlement.

46. Subsequently the solicitor confirmed the contractual completion date was 9 May and default interest started to run from then.  Gilbert Stephens sent an email to IPS and Mr McMillan on 10 May 2012 asking if they would receive funds on 18 May 2012 to transfer to the sellers.  Later that day, Gilbert Stephens emailed Mr McMillan to say the vendors’ solicitor had stated their client intended to take the income (rent) from the property plus damages for failing to complete on the contract date.  Damages would be the cost incurred as a result of a new loan their client had to arrange (the last day for repayment of the old loan was 9 May) together with his additional legal fees.
47. Mr McMillan says there was a further telephone call with ‘SL’ on 14 May asking for a definite date that they could go for.  IPS has no record of this call.
48. IPS replied to Gilbert Stephens by email on 15 May saying Investec would drop down the funds (i.e. settle the divestment) using the Bankers Automated Clearing Systems (“BACS”) so although Investec would settle on Friday 18 May, it was most likely IPS would not have the funds until Tuesday 22 May although they hoped for Monday.
49. In a second, separate, email of 15 May from IPS to Mr McMillan (in reply to an earlier email from Mr McMillan), IPS said,
“Normal process is for us to receive due written instruction then we will request the withdrawal from Investec; they have a 30 day notice on this particular account so this is 30 days from when they receive instruction which we send by fax.  …

Investec send monies by BACS which usually takes three working days to clear (one to be instructed on their side, one to process and one to clear on the receiving bank’s side), although we have seen thee turn up late on the second day at times, hence the slight uncertainty.”

50. IPS confirmed by email to Mr McMillan on 22 May that £204,290 was available to be sent using the Clearing House Automated Payment System (CHAPS) and asked if the full amount should be sent.
51. Mr McMillan replied that day saying £181,000 should be transferred to cover the most recent completion notice of £181,780.46 though that did not include the solicitor’s fees.

52. IPS subsequently emailed Mr McMillan (and copied to Gilbert Stephens) saying the CHAPS of £181,000 had been instructed.  Two hours later, Gilbert Stephens confirmed that the payment had been received.
53. Gilbert Stephens emailed Mr McMillan and IPS on 23 May saying the purchase had been completed.

54. In a letter dated 23 May 2012 to IPS, Mr McMillan invoiced the Scheme for £20,293.29 which represented reimbursing the £20,000 deposit that he had paid at the auction plus some sundry expenses associated with buying the property.
55. On 28 May Mr McMillan wrote to IPS acknowledging speedy settlement of his invoice, and attached a Completion Statement including the solicitor’s fee, search fee, SDLT charge and Land Registry fee.  Based on outstanding balance of £180,780.46 and these additional fees of £2,966 less the £181,000 paid, the outstanding amount was £2,746.46.

56. In addition, Mr McMillan also attached a copy of the Completion Statement from the Vendors’ solicitors setting out the additional costs incurred as a result of the late completion.  These extra charges totalled £1,744.80 plus £535.73 for 13 days’ loss of rent, giving an overall total of £2,280.53.
Summary of Mr McMillan’s Position

57. The other funds under his (and his wife’s) control were with IPS by the week ending 13 April 2012.  But he considers IPS failed to withdraw the necessary additional funds from the Account until 18 May 2012 and this is the reason why the additional costs of £2,280.53 were incurred.  Thus, he considers the liability for such extra costs must, as a consequence, lay with IPS and is asking them to reimburse the Scheme accordingly.  No logical reason is given as to why he would not make the same arrangements for the Investec money (as he did for the Zurich monies), other than he was advised it was not necessary to do so immediately.
58. He accepts IPS’s statement that all incoming and outbound telephone calls of ‘SL’ are recorded, and the transcripts from IPS of those 10 calls reflect what was discussed.  However, he contends he had other telephone calls / discussions (8) with ‘SL’ as noted in his diary (as well as other phone calls which he did not note down).
59. He believes these missing telephone calls fully demonstrates that IPS’s record keeping is either inadequate or that there is an unwillingness to make the effort to check records.  Thus, his contention that IPS and ‘SL’ were of the opinion that they could draw money from a 30‑day account, at short notice, is correct.

60. He accepts that reference was made to the Account being a 30-day account.  But the missing calls are the ones in which SL suggested that funds / monies in the Investec UPT Account should be left in order to gain additional interest.  Though he says he does not rely on these ‘lost’ recordings, he highlights other evidence / instances of various failings by IPS to clearly demonstrate exceptionally poor record keeping and a lack of care / attention to detail.
61. He considers his timeline unequivocally substantiates his claim for the additional costs as a result of misleading advice.  This information establishes the reason why the drawdown instruction was given so late.

62. Similarly, IPS’s lengthy rebuttal further substantiates his claim in that it draws inaccurate conclusions and does not take cognisance of all of the evidence.

63. IPS seems to rely heavily on the call of 26 March.  In response Mr McMillan says he reminded ‘SL’ in that call that “we are relying on IPS once we have bought it to say yes, they will transfer this money, as trustees, they are happy to transfer the monies from Investec and that they are happy to handle the monies from Zurich”.  SL responded with “of course we would” but it was not until 13 April that IPS asked for instructions.
64. At no time was he informed which account held the Zurich money until 11 April 2012 when it was first explained IPS had a ‘big account’.  But SL did not mention at that time the need to draw the Investec money, which he naturally presumed was already in the same account.

65. The flippant and informal request of “squiggle an email or fax” indicates ‘SL’ believed there was no problem in making a withdrawal at short notice (i.e. less than 30 days).  This informal approach suggests any form of written instruction would suffice.  However, earlier conversations and correspondence (e.g. Property Questionnaire) made it clear £70k would be withdrawn.  Despite this, IPS did not request instructions until 13 April.  Prior to that time ‘SL’ did not consider any further written request for drawdown was necessary and that even subsequently believed the 30 day notice could be circumvented.
66. Even ignoring the lost (undiscovered) telephone calls and SL’s comment of a ‘loss of interest’, in his opinion the fact that he had written to IPS / SL setting out how the property purchase would be financed and had completed the necessary IPS form/questionnaire was sufficient instruction.  He was under the impression that the submission of an agreed proposed funding solution, both in emails and formally, was sufficient.  If IPS did not consider this was so, SL was duty bound to have asked for specific instructions for Investec at the same time as he requested the transfers from Zurich.

67. There is no evidence of IPS indicating that its formal acceptance of these proposals was insufficient and that further written authority would be needed.  If there was no requirement for IPS to ask for written divestment instructions, why did SL do so, albeit flippantly, on 13 April 2012.  His contention is that at that time, SL did not believe this was necessary.

68. Even if there is no requirement to ask for the divestment instruction, good customer care would demand a reminder is sent sometime before 13 April.

69. All professional firms have an obligation of care and consideration to their clients as well as a duty to operate in a client’s best interest.  He notes IPS was regulated by the FSA (as were they) and the above requirements are set out in the Principles of Business (for regulation).  In particular, he highlights items 1 (Integrity), 2 (Skill, care and diligence), 6 (Customers’ interests) and 7 (Communication with clients) in support of his claim.  He asserts IPS failed to act in a diligent and professional manner and as a consequence should fully reimburse the Scheme for all of its loss.

70. Though he does not accept IPS’s offer of two days’ compensation, he notes the shortening from 13 April to 16 April makes a substantial saving to IPS.  The failure to instruct Investec on 13th April is clearly in contravention of item 6, especially as it was known he would be incurring additional cost through delay.  IPS’s settlement offer is at best ingenuous.
71. In the call of 13 April, ‘SL’ talks of losing interest.  He asserts it was ‘SL’s desire that he should receive the maximum amount of interest on the Investec deposit that made her suggest he should delay withdrawing the money.  Unfortunately, because of IPS being unable to locate recordings of the calls in which this was discussed, this is the only recorded mention of losing interest.

72. Whilst he believes at all times ‘SL’ gave advice which she considered to be in the best interests of the Scheme, it is evident this advice unfortunately fell short of the standards he should be able to rely upon from his professional advisers.

73. As late as 25 April SL was still indicating that the 30 day obligation would not be enforced by confirming everything was fine and that she thought the monies from Investec were due to come in shortly.

74. The email of 15 May 2012 from IPS stated the ‘normal’ process clearly indicating that there are opportunities for alternatives.  Further, SL’s phrases such as “It does appear Investec drop down …” shows her lack of knowledge of the process and strict time span.

Summary of IPS’s Position

75. When responding to Mr McMillan’s complaint in September / November 2012 it could find no evidence to substantiate Mr McMillan’s claim that he was misled or was provided with incorrect information about the notice period.  Indeed, it believes it had made it clear to him during telephone conversations and emails that Investec would require 30 days’ notice on any withdrawals from the Account.  This remains its position.
76. It believes Mr McMillan forgot the discussions of 26 March 2012 after the auction had completed and overlooked the necessity to provide them with an instruction allowing 30 clear days’ notice before completion.

77. It is only responsible for acting on clear instructions promptly.  IPS was not regulated to provide any investment advice including when and if monies should be withdrawn from the notice account with Investec.

78. Though it would have been excellent customer service to have taken greater steps to ascertain the completion date and set a deadline for instructions to transfer monies from Investec’s 30-day notice account, it was not its responsibility to act without instructions and had no obligation to do so.  Investment decisions rest with the Trustees, i.e. Mr and Mrs McMillan, so it was solely their responsibility for omitting timely instructions.

79. IPS says it cannot agree that it should reimburse all of the late completion charges referred to in Mr McMillan’s claim for compensation.  However, it accepts it should have sent the instruction on 16 April (and not 18 April) and therefore it caused two days of delay.  Consequently, IPS is prepared to reimburse the Scheme with the late settlement charges for those two days (of fourteen).

Conclusions

80. Mr McMillan fulfils different roles; he is a director of the Principal Employer, a trustee of the Scheme and a member/beneficiary.  This does complicate matters.

81. The James Hay Partnership comprises many different companies which perform different functions, though Mr McMillan will only deal with a few of these companies (e.g. for this scheme trustee services are provided by UPT, whereas administrative services are provided by IPS).  Mr McMillan should be aware of his relationship with his co‑trustees, including UPT.  The Trustees appoint an administrator to act for them and so he also ought to be familiar with his relationship with IPS from a trustees’ perspective.

82. Mr McMillan, in his capacity as a member/beneficiary, has brought a complaint against IPS in its capacity as the Scheme’s administrator (as opposed to bringing a complaint in his capacity as a trustee against the administrator which I cannot consider).
83. At the heart of the matter is the divestment of an unsophisticated Scheme investment, i.e. a 30-day notice deposit account offered by Investec.  All the Scheme’s investments are held in the name of the Trustees.
84. The nub of this complaint concerns whether or not Mr McMillan was misled into believing he did not need to give 30 days’ notice despite this being a notice account (as opposed to an instant access account).  Of course, notice had to be provided by the Trustees.  So if any such information was given, then it would most likely have been given to him as a trustee rather than a member, but he cannot complain to me in his capacity as a trustee against IPS.
85. Investec would inform UPT of revised terms and conditions for the Account and I am led to believe from Mr McMillan that IPS / UPT generally updated him of changes affecting the Scheme.  As a trustee, who is responsible for investing the Scheme’s assets, Mr McMillan should have known these revised terms between the Trustees and Investec.  He therefore has an uphill struggle to succeed given the written details of the General and Special T&Cs that 30 days’ notice was required and only in exceptional circumstances would money be released earlier.  Mr McMillan would, in light of the contractual terms, need to establish not just that misleading information was given but contradictory advice was emphatically given, which is a higher standard of proof.
86. Clearly Mr McMillan has brought this complaint because the financial consequences have fallen on the Scheme and, as a member, his benefits will have been reduced – though not by the whole of the additional cost of £2,280.53.  This overall cost will be shared with the other member so in effect Mr McMillan’s pension benefits will have been reduced by a lesser amount, i.e. his share of that cost will reflect the value that his pension benefits bears as a proportion of the whole Fund.  Mr McMillan could, as a member, bring a complaint against the Trustees but in effect he would be bringing a complaint against himself since trustees are jointly and severally liable.
87. Though Mr McMillan says IPS gave him ‘advice’, IPS performs an administrative role rather than the giving of financial advice.  A firm needs to be regulated to give advice (which another company within the James Hay Partnership might provide or it might be provided by a different source, e.g. Gilbert Stephens), but a distinction can be made between the giving of advice and the giving of information.
88. As an aside, I note Mr McMillan says IPS is regulated.  Though that is true for certain types of business, e.g. self-administered personal pensions, other areas are not regulated.  I observe at the bottom of the ‘SSAS Property Resolution’, which Mr McMillan and the other member trustee signed on 28 March 2012, it states “Please note … and IPS Pensions Ltd are not regulated by the Financial Services Authority in relation to their Small Self-Administered Scheme (SSAS) administration services, as the provision of SSAS trustee and/or administration services are not regulated in the UK”.  The FSA’s Principles of Business would therefore not apply to an unregulated business.
89. Mr McMillan argues that no logical reason has been given as to why he would not make the same arrangements for the money held by Investec as he did with the money that was held by Zurich, other than he was advised it was not necessary to do so immediately.  I have to consider his complaint not on what someone might logically do but on the evidence before me.

90. Setting aside for a moment the capacity in which Mr McMillan may have been given any information, I would need to consider whether he was categorically misled about the time needed to divest from the Account and whether it was reasonable for him to rely on that.  This issue should be a matter of fact.
91. As I have said, the fact that he is a trustee of the Scheme is an obstacle which he would also have to overcome because what he knew (or ought to have known) as a trustee he should also have known in his capacity as a member.  The Trustees are responsible for investing / divesting the Scheme’s assets for the beneficiaries and are under a duty to be familiar with the terms and conditions on which the Scheme’s assets have been invested.  Indeed, I note it was UPT that instructed Investec on 18 April 2012 rather than IPS.

92. According to Mr McMillan and his August 2012 timeline / schedule of events, he had at least 18 telephone conversations with IPS between March 2012 and May 2012 (though he says there were more), whereas IPS can only find 10 of those phone calls.  There is therefore some disparity between the parties on the number of calls that took place.
93. Further, I note that sometimes the parties agree on what was discussed and when.  However, on other occasions the parties appear to either agree on the subject matter discussed but disagree exactly when such discussions happened (unless the subject matter was repeatedly spoken about in more than one call) or completely disagree about what was said and when.  So, at times, the evidence is inconsistent and/or conflicting.

94. According to Mr McMillan’s timeline there were two ‘main’ reasons why money was not drawn from the Account before 13 April.  One was IPS told him (from 12 March) they could get funds at short notice because of their close working relationship with Investec and the other reason (from 28 March) was to leave the money with Investec to get more interest.

95. Of itself, keeping money with Investec to gain more interest would not overcome the problem of having to give 30 days’ notice.  The other contention of being told funds could be obtained at short notice would naturally lead to the question of what constituted short notice?  It is also not clear why IPS’s relationship (being the supposed reason for gaining access) could override / repudiate any contractual term(s) between the Trustees and Investec.
96. Though Mr McMillan submits evidence of other non-related errors in record keeping by IPS (which they have subsequently corrected) this is not enough, of itself, to conclude that phone records have been lost.  In any event, Mr McMillan says rather bizarrely that he does not rely on such lost/missing phone calls even though the purported information given in those calls is the misleading information on which he makes his claim.
97. I have to base my decision on the ‘relevant’ evidence before me.  I need to take account of whether the evidence is contemporaneous or if it is a person’s recollection, and give appropriate weight to each piece of evidence especially if there is conflicting evidence.
98. Mr McMillan’s timeline has been produced some 3-5 months after the events in question and so is not contemporaneous.  But I understand this has been put together from his diary entries (which I have not seen) which are likely to have been contemporaneous.
99. Mr McMillan says there were two telephone calls with IPS on 12 March 2012 whereas IPS can find only one (of which there is a recording).  Mr McMillan says the second call merely informed IPS of what Zurich had said about the time for transfers.  With regard to the first conversation SL’s reply of “Well, soon as possible” (of which there is a voice recording) in response to being asked how long would they have to have the funds in position is not conducive with Mr McMillan’s assertion of leaving the funds where they were because they could be obtained at short notice.  So IPS’s recording does not support Mr McMillan’s recollection, though there is approximately one minute of interference where the conversation cannot be heard.  Nonetheless, I must base my decision on the evidence available.  Further, if there was any conflicting information given during that call, I would expect Mr McMillan to have queried such inconsistency.
100. Similarly, the recording of the conversation of 26 March wherein it is stated by SL that Mr McMillan might want to move monies quicker / sooner than later (as opposed to waiting) is not consistent with Mr McMillan asserting SL told him to keep the money invested with Investec as they could obtain funds at short notice.  Other comments by SL during that call are also incompatible with Mr McMillan’s contention.
101. Mr McMillan has referenced other parts of the call on 26 March in which he said he was relying on IPS, as trustees, to transfer the monies from Investec.  But in my view this does not help him.  The investment (Account) with Investec is held by the Trustees (rather than IPS) and even if IPS had authority to act (which appears IPS did not since UPT instructed Investec) it would still be an agent of the Trustees and so would have followed instructions from its principal (i.e. the Trustees).

102. Further, the email timed at 16:52 hours on 26 March 2012 requested that an instruction was supplied for the withdrawal of funds from Investec (as well as separately supplying the Property Questionnaire / Property Resolution) if the Trustees were successful at buying the property.  This is further evidence which does not support Mr McMillan’s assertion that he was not asked for an instruction until 13 April (nor for that matter does it substantiate that ‘SL’ was under the impression of getting funds at short notice).
103. Mr McMillan has highlighted that other documentation indicated how the property purchase was to be funded.  That is not in dispute.  But in my view the completion of the Property Questionnaire stating how the property would be financed is not sufficient as an instruction to divest those assets.  The email of 26 March specifically asks for a separate instruction and there should have been no doubt that the Trustees had to give such an instruction for IPS to arrange for UPT to divest from the Account / Investec.
104. I note Mr McMillan has queried that if there is no requirement on IPS to ask for a written divestment instruction then why did SL do so on 13 April 2012.  Clearly IPS knew of the property purchase and how the Trustees planned to finance it.  But I do not think there was an obligation on IPS to ensure divestment instructions were made on time even if the administrator did highlight to Mr McMillan on 26 March (by email) and 13 April (by phone call) that an instruction for the withdrawal of funds from Investec had to be sent.  Essentially, it was the Trustees who were making the new investment in a property and it was they who needed to ensure that there were sufficient funds available to do so.  Though Mr McMillan is critical of IPS for not sending any reminder before 13 April 2012 and suggests good customer care would demand this, I would not go as far as saying it was maladministration by an administrator if they do not go above and beyond what they are required to do.
105. Mr McMillan’s timeline states he asked SL in a phone call on 27 March 2012 to start to arrange the process for money transfers, despite his contention that earlier on 12 March she had said they could get funds at short notice.  If that is true, then it is difficult to conclude he relied on getting funds at short notice if he later asked ‘SL’ to start to arrange for the money transfer process.  Also, he does not appear to have checked that such an instruction for a money transfer from the Investec Account had happened on 11 April as he did with the pension transfers from Zurich which he was arranging – though I note his other contentions for 28 and 29 March.  This is the only telephone call Mr McMillan says occurred on 27 March.  IPS has found a telephone call for that day, but the voice recording does not support Mr McMillan’s account.
106. According to Mr McMillan he also spoke to IPS on 28 March (though IPS has no record of such a call) wherein he contends SL said there was no need to drawdown funds and money should be left with Investec to get more interest.  That position is at odds with the recorded conversation two days earlier.  As an aside, the later call on 13 April about losing interest seems more about losing interest on any unused monies rather than keeping the whole sum invested to gain more interest.

107. Mr McMillan’s timeline also contends that on 29 March he was told there was no point in drawing down monies until after the transfer payments (monies) were in the Account.  The final drawdown could take a few days but depended on Investec.
108. However the monies from Zurich were not sent to the Account but were paid into the ‘IPS Pensions Ltd SSAS Designated Client Account’ with Barclays Bank plc, which IPS operates for this scheme and others.  In effect, all SSAS clients share one client ‘current’ bank account.  There would therefore be no logical reason to wait.
109. IPS says it produces bank statements each month for their clients so Mr McMillan ought to have known about the ‘current’ bank account with Barclays Bank plc even if he did not realise until 11 April 2012 that this was operated by IPS as a large pooled client account rather than the Scheme having its own, individual, ‘current’ bank account.  (Though Mr McMillan says he did not know of this pooled account, I note the written transcript of his call on 11 April says he said “so the APM account that we have always been quoted on, it’s just part of a major pooled account”).  But Mr McMillan’s submission to my office on 5 June 2013 that as a result of the call on 11 April 2012 he naturally presumed that the Investec monies were already in the same (‘big’) account does not fit with keeping the monies at Investec.
110. I note Mr McMillan now contends this ‘big’ account is incorrect possibly because of the bank statements in his possession.  But I am told IPS prepares individual monthly bank statements for each client which solely reflect the amount of money and transactions that have taken place in the pooled client ‘current’ bank account for them.  Monies coming in to the pooled account would, however, need to be capable of being identified (if the sender of the money had not already done so) so as to be attributable to the appropriate client.  Such statements may explain why Mr McMillan seems to doubt that there was a large pooled ‘current’ bank account.  But from a data protection perspective, clients should not know other clients’ business so it is understandable for personal, tailored, statements to be produced.
111. Although ‘SL’ explains on 25 April 2012 about how IPS operated in the past, I do not think that it can be concluded that she was still of that view in March-May 2012.  For instance, SL’s comments on 26 March of ‘we’ (the Trustees/IPS) have 30 days but not wanting to hang around waiting for that and have it muck everything up, is not a comment from someone being under the impression of being able to gain access to the funds prior to 30 days’ notice.
112. All in all, I consider there is insufficient evidence that IPS misled Mr McMillan but even if it had, it would be unreasonable of him to have relied on such information given the other conflicting information and due to the fact that as a trustee Mr McMillan should have been familiar with the terms on which the Trustees had invested with Investec.
113. For these reasons, I do not uphold his complaint.

Jane Irvine 

Deputy Pensions Ombudsman

19 June 2014 

Appendix
Extracts taken from a telephone call on 26 March 2012 (@ 16:25 hours) lasting 14 minutes 12 seconds between Mr McMillan (“KM”) and the Pensions Administrator (“SL”) of IPS.

SL - “… the only other thing we will need to do is move the monies from Investec but I don’t know if you want to wait because it is a 30 day notice, so you might want to do that quicker, sooner rather than later”

KM - “It’s the same with the monies from Zurich obviously I don’t want to move it out of Zurich if we are not successful.”

SL - 
“Yeah exactly”.

KM -
“It’s an auction, it’s not like we are buying a property, we are going to an auction about it”.

SL -
“Indeed, indeed yes, if you are successful, literally come back to me as and when and I’m quite happy for you to send the questionnaire and resolution then as well.  So effectively if you are successful tomorrow come back to us with number one: your instructions for the property i.e. property questionnaire, property resolution and if you have it to hand a copy of the contract that you sign.  Would be great.

KM -
“Obviously I will get a copy for myself”.

SL - 
“Yeah, I hope you’d get a copy for yourself and of course give us instruction about the Investec account cos we will want to request that straightaway as soon as we know you have it”.

KM -
“We will have six weeks to complete”.

SL -
“Exactly, so if we get that we have 30 days but we don’t want to be hanging around waiting for that and have it muck everything up.  If we get the instruction for that straightaway, as soon as you confirm that you have got the property – if you do, let’s look on the hopeful side of things – when you get the property then of course when you have the forms for Zurich if any of those need signing by us get them to us and we can do that – but that’s up to you when you want to get that in place – as you say we have six weeks and they say ten days but I don’t know whether you want to have that in place sooner rather than later as well”

KM -
“I will obviously put everything into, should we get it, I will put everything into mode immediately.  Yes, I’m not going to wait for Zurich, I will do it immediately I have the forms in front of me in the office now.”

…

SL -
“yeah, if you are successful feel free to just forward everything as you have it, you seem to know exactly what you are doing”.

…

SL -
“… if for whatever reason we do go over the completion there is a slight penalty to pay erm i.e. they turnaround a charge a couple of hundred pounds on top of the transaction the scheme can take those costs as well into account.  So it’s not like you would then personally be liable for those even though technically you would be liable for them as the person, as the individual that signed the contract”.

KM -
“To be honest I’m not worried so much on that side cos I know [Mr H] is a genius at finding reasons why things can’t be signed because of the other party never us.  But my point is, at the moment, erm I know that you are the trustees and have as much interest almost as we have.  I have got nothing at all that states subject to the conditions that we acknowledge that the monies will be available.”

SL -
“Well”

KM -
“The money is at Investec, the money is at Zurich erm it might need a slight topping up, which since we will pay 10% that will be there and we have also got things like a hatful of shares which would cover any back drop at all.”

SL -
“If push comes to shove and you really do end up in a bind with no availability to get any further monies into the Scheme and perhaps you do want to chuck the extra couple of grand at it because you can get it at some ridiculous [price] say, get it at 227 or 228, you don’t want to lose it for a couple of grand but it does put us in a bit of a bind.  Once possibility we could do is joint ownership with yourself personally or your company could own a percentage of it and the vast majority owned by the Scheme.  …”.

KM -
“Yeah I appreciate that and I’m not worried about the total amount of money because … that doesn’t come into it to be honest.  As I say the point is, urm we I’m relying on IPS once we’ve bought it to say yes, they will transfer this money, as trustees, they are happy to transfer the money from Investec and that they are happy to handle the money from Zurich.”

SL -
“yeah of course we would be, that’s not an issue at all. …”

…

SL -
“Exactly and all we need from you is, you know, obviously you to confirm we can pull the monies from Investec on the scheme’s behalf, we get those down, Investec do drop those down within 30 days, erm very good with that, they are very accurate with that and erm if we need the account closed it would also come with any interest that is owed on there.  But that is up to you if you want to do that but please say on the instruction if you just want us to pull a certain amount of money down or basically close the account and remove all the funds and we can do that.”

Extracts taken from a telephone call on 13 April 2012 (at 10:11 am) lasting four minutes nine seconds between Mr McMillan (“KM”) and the Pensions Administrator (“SL”) of IPS.

SL - 
“Are we going to drop that down from Investec?”

KM - “Yes please.”

SL - 
“Can you squiggle me an email or a fax or something to that effect?”

KM -
“Obviously that is part of the, to make up the £200k”.

SL -
“Exactly that’s what I was thinking, we had better get that down otherwise, Investec are very funny, they like their 30 day notice and they won’t break it unless it is something serious as someone dying I mean they really won’t do it.  But if we can get that drawn down we have 30 days to get that in and sorted really”.

KM - “If they don’t do it someone might be dying but it will be them not us.”

SL - 
“Exactly probably the case”.

KM -
“Obviously we are not that far away from completion”.

SL -
“Well, that’s the thing, it’s completely up to you when you want it done, but ping me an email I’ll make sure”.

KM - “I will do that today to ask you to do it”.

SL - 
“I know that you will lose a tiny bit of interest if we bring it down now and we don’t use it, but I know, if it’s sitting in the account for 5 days or a week but at the end of the day the couple of pounds of interest you will lose is, I think, worth the assurance of having it in there isn’t it?”

KM - “It certainly is …”.
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