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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Ms J Linard

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondent(s) 
	CT Plus Limited

London Borough of Waltham Forest (LBWF)


Subject

Ms Linard complains that a decision as to her entitlement to an ill health pension from the Scheme has not been made. 
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be upheld against:

· CT Plus because Ms Linard’s employment was transferred on 1 May 2004 to CT Plus and it is therefore CT Plus who is required to make the decision as to whether Ms Linard was permanently incapable of discharging efficiently the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body.  
· LBWF and CT Plus because the way in which both organisations have handled the matter will have caused Ms Linard a great deal of distress and inconvenience. 
DETAILED DETERMINATION

Regulations

1. At the time Ms Linard applied for ill health retirement benefits, Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) provided:

“(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)The pension and grant are payable immediately.

...

"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday. 

2. Regulation 97 provided:

“(1)Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2)Any question whether a person is entitled to a benefit under the Scheme must be decided-

(a)... , and

(b)in any other case by the Scheme employer who last employed him.

...

(9)Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the grounds of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a)he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.

Material Facts

3. Ms Linard was born on 10 January 1950.

4. Ms Linard was employed, from May 1972 until May 2004, by EduAction (Waltham Forest) Limited who provide transport services to pupils in the LBWF. LBWF is therefore the employing authority. In May 2004, employees of EduAction (Waltham Forest) Limited were transferred under TUPE to CT Plus Limited. Ms Linard’s name is shown on the list of transferring employees.

5. In March 2003 Ms Linard went on long term sick leave suffering from a severe skin complaint and in November 2003 she applied for ill health retirement benefits. In support of her application Ms Linard provided two letters from her GP which stated that her skin complaint was incurable and that because of the severity of the condition Ms Linard would be unable to undertake any employment.

6. On 5 April 2004 CT Plus Limited entered into a Pensions Admission agreement with LBWF to enable the employees who had transferred from EduAction (Waltham Forest) Limited to CT Plus Limited to continue to participate in the Scheme.
7. Ms Linard’s ill health application was referred to LBWF’s occupational health unit (OHU). In a report dated 22 December 2003 the OHU physician said “I can confirm that she is at present, unfit to return to work at least for the foreseeable future while her condition is ongoing.”
8. Further reports from the OHU physician said, on 26 January 2004, “Although I agree that her condition is severe and at present shows no signs of a cure, I do not feel that it can be considered as permanent…” and, on 16 February 2004, “Although she may have a permanent condition, similarly this may respond to treatment…”
9. The OHU physician sought further information from Ms Linard’s dermatologist who said in a report dated 21 April 2004 “This is clearly limiting her ability to work…her eczema is not curable but our aim is to clear it if possible with systemic treatment and keep it under control…” 
10. On 28 April 2004 LBWF wrote to Ms Linard and advised her that her application for ill health retirement had been declined on the grounds that her condition may respond to the proposed treatment. The letter provided Ms Linard with details of her right to appeal the decision and said that if she chose to appeal an opinion would be sought from an independent registered medical practitioner.  
11. On 14 June 2004, CT Plus wrote to Ms Linard regarding her continued absence from work and asked her to attend a formal meeting on 24 June 2004. The notes of the meeting state:

“Whilst [Garage Manager] had received certain background information about Ms Linard’s situation and medical evidence which was clearly suggesting that any return to work was most unlikely [Garage Manager] stated that every possibility most (sic) be explored before any decision could be reached.

He felt the outcome rested on just three alternatives.

Firstly, he could at this time consider dismissal from service.

Secondly, a further request to the previous employer (LBWF) for implementation of the eighty five year rule which had already been rejected on a previous occasion.

Lastly, a plea to the former employer to consider an early retirement package for Ms Linard, on ill health grounds…

…[Garage Manager] explained that in his view…Option three was therefore his favoured approach and a letter to the Head of Pensions at the London Borough of Waltham Forest requesting an early retirement package due to ill health reasons would be made…”

12. On 23 February 2005, Ms Linard’s psychiatrist wrote to CT Plus and said “I think it unlikely that she will be fit to work again before she reaches retirement age…” 
13. On 9 March and 27 July 2005 GMB wrote, on Ms Linard’s behalf, to CT Plus asking that the issue of Ms Linard’s retirement be addressed. 

14. Ms Linard then sought assistance from Thompsons who wrote to CT Plus and LBWF on 26 October 2005 requesting that they address the issue of Ms Linard’s ill health retirement. 
15. LBWF responded on 22 November 2005 and said that they had written to CT Plus to enquire what action had been taken regarding Ms Linard’s application. CT Plus did not respond to Thompsons or LBWF. 

16. Following a further request for information from Thompsons, LBWF wrote to Thompsons on 6 April 2006 as follows:

“We are currently in negotiations with CT Plus Ltd (“CT+”) regarding a variation of the Pension Admission Agreement dated 5th April 2004 (“the PAA”), which negotiations include whether or not J Linard did in fact transfer to CT+ under TUPE. CT+ contend that she should not have, as she never actually worked for them and wish to have the PAA amended accordingly. Further, we are also negotiating liability for early retirement on the grounds of ill health…”

17. Between June 2006 and February 2008 Thompsons wrote to both CT Plus and LBWF on several occasions requesting an update on the situation regarding Ms Linard’s application for ill health retirement. 

18. On 14 February 2008, CT Plus wrote to Ms Linard, GMB, Thompsons and LBWF and said “It has now been possible to identify an approved medical practitioner who is able to examine and assess Ms Linard in respect of her wish to be considered for early retirement on the grounds of ill health.”  The letter provided details of the chosen practitioner.

19. Thompsons responded to CT Plus on 22 February 2008 asking how the chosen practitioner had been identified and asked whether the Scheme had been contacted for an approved list of independent registered medical practitioners.          
20. On 11 March 2008, CT Plus wrote to LBWF requesting consent to the appointment of the chosen practitioner. 

21. LBWF provided its consent and on 28 May 2008 CT Plus wrote to the independent registered medical practitioner requesting an opinion as to whether Ms Linard would be able to return to work in any capacity before her normal retirement age.
22. Ms Linard was seen by the independent registered medical practitioner on 12 June 2008. 

23. On 23 September 2008, Thompsons wrote to CT Plus and said that they had not been provided with a copy of the report following Ms Linard’s consultation with the independent registered medical practitioner. They requested a copy of the report together with supporting material gathered in compiling the report. 
24. CT Plus responded to Thompsons on 16 October 2008 and said that they were trying to arrange a meeting with LBWF to discuss the findings of the report and to agree the next step in finalising the matter. 
25. Between October 2008 and May 2009 Thompsons continued to chase CT Plus for an update on the situation. There was no response from CT Plus until 11 May 2009 when their legal advisers (Herbert Smith) wrote to Thompsons and said that CT Plus were still seeking to resolve the matter with LBWF. 
26. On 9 April 2009, Thompsons wrote to the independent registered medical practitioner and requested that a copy of the report written after his consultation with Ms Linard on 12 June 2008 be released to Ms Linard under the Access to Health Records Act. In a later letter to the Pensions Advisory Service Thompsons said they were contacted by the independent registered medical practitioner who had said that he had been threatened with legal action by CT Plus if he released any information pertaining to Ms Linard’s examination. 

27. On 26 May 2009, LBWF confirmed to Thompsons that they had not seen a copy of the report but that they had been in discussion with CT Plus about who would fund a decision to grant Ms Linard ill health retirement under the Scheme.
28. On 15 July 2009, Thompsons wrote again to Herbert Smith asking that a decision be made as to Ms Linard’s entitlement to an ill health pension from the Scheme.

29. Herbert Smith responded on 20 July 2009 and said that they did not agree that Ms Linard had ever been an employee of CT Plus and also that a decision regarding Ms Linard’s application for ill health retirement had been made on 16 February 2004 when the OHU physician provided a report which said that “Although she may have a permanent condition, similarly this may respond to treatment and therefore one cannot state that either the condition or the severity of it is permanent…” Herbert Smith’s letter concluded:
This is confirmation that Ms Linard’s employment with LBWF came to an end, and that she will have become a deferred rather than an active member of the Local Government Pension Scheme, before the transfer of the services from LBWF to CT Plus on 1 May 2004. Ms Linard’s employment cannot therefore have transferred to CT Plus by operation of law under TUPE.”

30. CT Plus and LBWF remain in dispute as to whether Ms Linard’s employment was terminated before the TUPE transfer to CT Plus or whether her employment was transferred to CT Plus on 1 May 2004.

31. In April 2010, Thompsons, on Ms Linard’s behalf, wrote to Capita Hartshead, who are responsible for the administration of the Scheme, and requested that Ms Linard’s retirement benefits were put into payment due to financial hardship. The first pension payment was made on 21 December 2010 together with the arrears of pension backdated to 10 January 2010.  
 Summary of Ms Linard’s position  
32. LBWF are in breach of their duties under the Administrative procedures of the Local Government Pension Scheme (Administrative) Regulations. There is clear failure to oversee the entitlement of an active scheme member nor did they seek to determine her true entitlement despite it being brought to their attention. This left her without the means to challenge LBWF’s decision as they simply failed to make one.   
33. CT Plus has refused to release the June 2008 medical report and has failed to comply with the Scheme Regulations and their duty to determine her entitlement within a reasonable period of time. 
34. She has been denied the means to formally raise a dispute under the dispute resolution regulations of the Scheme.  

35. CT Plus has not expressed any willingness to progress this matter and has ignored correspondence from her representatives.  

36. Both CT Plus and LBWF have failed to treat her in a fair and reasonable manner and on grounds of natural justice she should be awarded compensation from both parties in light of the failure of both respondents in their duty of care towards her which has resulted in considerable stress and inconvenience. 
Summary of CT Plus’ position  
37. CT Plus does not have any legal obligation to provide Ms Linard with an ill-health retirement pension or to be involved in any decision relating to a provision of her pension. This is because she did not become an employee of CT Plus, and therefore CT Plus did not become her scheme employer for the purposes of the Local Government Pension Scheme Regulations.

38. Although CT Plus took over the relevant services from LBWF on 1 May 2004, they did not employ Ms Linard from that date because she had already left service. Ms Linard has never provided any employee services to CT Plus and has not paid any member contributions to the Scheme since 1 May 2004.  CT Plus has never paid any remuneration to Ms Linard nor have they paid any employer contributions to the Scheme.
39. In order to seek an ill health pension under Regulation 27 Ms Linard would have needed to have retired from service and it is understood that LBWF formed the view that her ill health did not satisfy the relevant medical criteria so an ill health pension was not payable.       
Summary of LBWF’s position  
40. LBWF used to be Ms Linard’s employer until her employment transferred to CT Plus on 1 May 2004, pursuant to an outsourcing agreement dated 16 April 2004 between LBWF and CT Plus. Ms Linard is shown on the list of transferring employees as evidence of the transfer of her employment.

41. LBWF does not know when Ms Linard’s employment was terminated.  

42. In its capacity as the administering authority LBWF will put an ill health retirement pension into payment in respect of Ms Linard when CT Plus notify if of the date of the termination of Ms Linard’s employment.    
43. LBWF did not take any steps to terminate Ms Linard’s employment. 
Conclusions

44. Regulation 97 of the 1997 Regulations states "...any question whether a person is entitled to benefits under the Scheme must be decided ...by the Scheme employer who last employed him..." Therefore the decision as to whether or not Ms Linard was entitled to ill health early retirement benefits from the Scheme was one that had to be made by her employer. 
45. I have considerable sympathy for Ms Linard who has become embroiled in a dispute which has arisen between LBWF and CT Plus as to which organisation is responsible for making the decision regarding her entitlement to ill health benefits. LBWF say that Ms Linard’s employment transferred to CT Plus on 1 May 2004 and CT Plus argue that they did not employ Ms Linard from that date because she had already left service. 
46. On the face of it, this would appear to be an employment matter and outwith my jurisdiction. However, where employment status has a direct impact on an individual’s pension rights, I may make a determination on employment status for the purposes of the pension scheme in question. Employment status may be determined for different purposes by different bodies. In Ms Linard’s case, her employment status is of direct relevance to the decision as to her entitlement to ill health early retirement benefits and, therefore, falls within my remit.
47. CT Plus contend that the decision made on 16 February 2004 is confirmation that Ms Linard’s employment with LBWF came to an end, and that she will have become a deferred rather than an active member of the Scheme. It is true to say that in order to be entitled to an ill health pension, under Regulation 27, the individual needs to have first retired from service due to ill health. However, that requires the employer taking the requisite steps to terminate the person’s employment in that way. Monitoring an employee’s sickness absence and fitness for work through regular checks by the employer’s occupational health provider does not constitute the formal steps required to terminate an individual’s employment. I have seen no evidence that LBWF took any formal steps to serve Ms Linard with notice of the termination of her employment before 1 May 2004. LBWF were simply monitoring her condition under its sickness absence procedures which necessarily involved consideration of whether Ms Linard was permanently incapable of discharging efficiently the duties of her employment.    
48. Although in my judgment LBWF did not terminate Ms Linard’s employment they did make a decision as to her entitlement to ill health retirement benefits, as evidenced by the letter dated 28 April 2004, and I have concerns with the approach taken. Before making such a decision, LBWF needed to obtain a certificate from a suitably qualified independent registered medical practitioner. The certifying practitioner has to be "independent" in the terms set out in Regulation 56(1) of the Local Government Pension Scheme (Administration) Regulations 2008. LBWF made their decision without obtaining independent advice or the required certification of permanent incapacity, as required by the Regulations. LBWF clearly considered at the time that this was a formal decision as the letter also provided Ms Linard of her right to appeal the decision. The approach taken is obviously incorrect and amounts to maladministration.
49. However, although LBWF did consider Ms Linard’s entitlement to ill health retirement benefits that in itself does not constitute formal termination of her employment and, in my judgment, there is sufficient evidence and case law to support a view that Ms Linard’s employment was transferred to CT Plus on 1 May 2004.  My reasons follow. 
50. Under the Transfer of Undertaking (Protection of Employment) Regulations 1981 (as amended) (TUPE). Anyone "employed by the transferor and assigned to the organised grouping of resources or employees that is subject to the relevant transfer, which would otherwise be terminated by the transfer" will transfer under TUPE (regulation 4(1), TUPE).
51. TUPE does not clearly define what is meant by "assigned". Whether the employee in question is "assigned" to the organised grouping is, therefore, essentially a factual question, taking into account a number of factors, including the percentage of time spent working in the undertaking being transferred.
52. In Fairhust Ward Abbotts Ltd v Botes Building Ltd & Ors [2004] EWCA Civ 83 the Court of Appeal considered whether an employee who is absent at the time of the transfer (for example, on maternity leave or long term sick leave) is "assigned to the organised grouping.” The Court confirmed that the question is a matter of fact, which should be determined by looking at where the employee would be required to work immediately before the transfer if they were able to do so. In the judgment of that case Mummery LJ said “If he was in fact employed in that part of the undertaking for the purposes of TUPE, the fact that he was away from work because he was sick would not of itself prevent the transfer from including him. A person on sick leave, like a person on holiday, on study leave or on maternity leave, remains a person employed in the undertaking, even though he is not actually at his place of work. The question is whether he was employed in the part transferred. That is a factual matter.”
53. The TUPE agreement between LBWF and CT Plus provides that “Relevant Employees” means “those employees of the Contractor who are identified by way of a list by agreement between the Parties as being wholly or mainly engaged in the provision of the Services.” “Services” is “…the Services for the transport of pupils ensuring such transport (including without limitation the Vehicles, Routes, Drivers and Escorts)…” Ms Linard is named on the list of Relevant Employees as a Driver and therefore I find as a matter of fact that she was “assigned to the organised grouping of resources or employees that is subject to the relevant transfer.”   
54. In reaching the finding above, I also take into consideration that CT Plus has, at times, treated Ms Linard as an employee. For instance, just six weeks after the transfer they wrote to Ms Linard asking her to attend a formal meeting to discuss her continued absence from work. In February 2008, CT Plus took steps to consider Ms Linard’s entitlement to ill health retirement benefits, although they did not make any decision in this respect, and finally Ms Linard has provided PAYE Coding Notices for the tax years 2005-06, 2006-07, 2007-08, 2008-09 and 2009-10 all of which state that her employer is CT Plus.   
55. In summary, I find that Ms Linard’s employment was transferred on 1 May 2004 to CT Plus and it is therefore CT Plus who is required to make the decision as to whether Ms Linard was permanently incapable of discharging efficiently the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body. 'Permanently' is defined as until, at the earliest, her 65th birthday. In the normal course of events, if matters are handled properly, that decision would be made at the date the individual’s employment is terminated. However, no formal steps have ever been taken to end Ms Linard’s contract of employment but, in my view, it seems likely that had matters been handled properly that her employment would have been terminated on or around the time that CT Plus called the meeting to discuss her continued absence from work on 24 June 2004. 
56. As I have stated above I have considerable sympathy for Ms Linard who has found herself, through no fault of her own, caught in a dispute between LBWF and CT Plus. I have no doubt that the way in which LBWF and CT Plus have handled this matter has caused Ms Linard a great deal of distress and inconvenience and I have made a direction to remedy this below. 
Directions   
57. I direct that within 56 days of this determination CT Plus shall consider whether Ms Linard was entitled to benefits under Regulation 27 at 24 June 2004 and issue a decision.

58. In the event that it is decided that Ms Linard was so entitled to ill health benefits with effect from 24 June 2004, the benefits shall be put into payment as soon as is practicable and interest (as prescribed in Regulation 44 of the Local Government Pension Scheme (Administration) Regulations 2008) is to be paid on any benefits from the due date of each payment to the date of actual payment.
59. LBWF and CT Plus shall each pay Ms Linard £750 in compensation for the distress and inconvenience she has suffered resulting from its maladministration as summarised above.
JANE IRVINE 
Deputy Pensions Ombudsman 

14 May 2013 
-1-
-2-

