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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr K Finn

	Scheme
	Virgin Money Stakeholder Pension Plan (the Scheme)

	Respondents
	Virgin Money (Virgin)

Canada Life


Subject

Mr Finn’s complaint is about the delay in transferring his benefits from Virgin to Canada Life. As the transfer was not completed before his 75th birthday, Virgin issued the value of Mr Finn’s fund to him by cheque, minus an unauthorised payment charge of 55%. 
The Pensions Ombudsman’s preliminary view of the outcome and short reasons

The complaint should be not upheld.  It was not through any fault of Virgin or Canada Life that the transfer was not completed.
DETAILED DETERMINATION

Scheme Rules
1. Fourth Supplemental Trust Deed/Model Rules dated 5 April 2006:

“MEMBER’S RIGHT TO CHOOSE INSURER: 

OPEN MARKET OPTION

Open Market Option
11.6
A member has the right to choose the insurer from which his or her lifetime annuity is to be purchased. Once the member has chosen the insurer, he or she must write to tell the scheme administrator which insurer he or she has chosen.
11.7
If the member has chosen the insurer to provide a pension from the protected rights fund, he or she must notify the scheme administrator at least one month, but not more than six months, before the date the pension is due to start. If the scheme is an appropriate personal pension scheme and the member agrees to the benefit starting at a later date than the date the pension is due to start, the time during which he or she can write to tell the scheme administrator of the choice of insurer is different. In this case it is any time from the date on which he or she agrees to a later date up to one month before that later date. If there is less than one month between the two dates, then he or she can only choose an insurer by telling the scheme administrator so in writing on the same day as he or she agrees to the later date.
With non-protected rights funds the scheme administrator may apply and notify to the member in writing different time limits to those detailed above and allow a member a longer period in which to make his or her choice of insurer. 
Member Makes No Choice

11.8
If the member is to receive a lifetime annuity, but does not tell the scheme administrator his or her choice by the latest date as permitted under rule 11.7, the scheme administrator will at its discretion:
(a)
provide the annuity on terms it determines; and/or

(b)
not pay any benefits to or in respect of the member until the member reaches the age of 75 (and after that it may pay alternatively secured pension at the rate of 0%).”

“UNAUTHORISED PAYMENTS TO BENEFICIARIES

20.2 …

However, the scheme administrator shall have discretion to make any unauthorised member payment. Where it exercises such discretion, the scheme administrator shall have discretion to deduct any scheme sanction charge from the member’s fund, the survivor’s fund and/or (as relevant) the benefits paid.” 
2.  “Key Features and Terms and Conditions for your Virgin Stakeholder Pension (March 2009):

13. Taking your pension benefits – your options
13.1 You must decide how you want to take your benefits from your Virgin Stakeholder Pension no later than your 75th birthday. This means you must by then have used your fund to buy an authorised annuity from an annuity provider, and taken any tax-free cash you are allowed. You aren’t allowed to take any tax-free cash after your 75th birthday.
13.2 If you reach your 75th birthday without taking your benefits your pension will become an Alternatively Secured Pension (ASP). As we do not offer ASPs, we will transfer your plan to another registered pension provider who does. If you do not indicate a preferred provider, we reserve the right to transfer your funds to a provider of our choice.”

Material Facts
3. Virgin wrote to Mr Finn on 14 January 2009 and said he needed to take his benefits, which consisted of non protected rights, before his 75th birthday on 17 May 2009. They said if he did not do so in time, he would lose the opportunity to take 25% tax free cash and his fund would become an ASP.

4. Virgin said that as they did not offer the ASP facility, they would transfer his fund to a registered pension scheme which did. If he did not nominate a provider, they reserved the right to choose for him. 

5. Mr Finn was told he still had time to set up an annuity, but as Virgin did not offer this option either, he would have to purchase one from another provider in the market (known as the Open Market Option).

6. Virgin wrote to Mr Finn’s adviser at the Mortgage Advice Centre on 30 January and enclosed the relevant forms to transfer his benefits to an annuity provider. They said if Mr Finn wished to take tax free cash from the fund, this would need to be provided by the receiving scheme.

7. Virgin sent further letters to Mr Finn and his adviser on 9 and 25 February, 20 March and 15 April. They reiterated that his benefits could not be held any later than his 75th birthday and requested that the forms were returned at their earliest convenience, and as a matter of urgency. 

8. On 16 April, Virgin telephoned the Mortgage Advice Centre (Mr Finn’s specific adviser was unavailable) and advised that Mr Finn would lose “an awful lot of money” by way of tax charges if an annuity was not set up by his 75th birthday, which they were reminded was less than a month away. Later that same day, the Mortgage Advice Centre returned the call and told Virgin that Mr Finn was aware of the deadline date and they would receive the forms by 21 April. 

9. On 21 April Mr Finn’s adviser told Virgin that they were still looking at options. 

10. On 27 April, Virgin wrote to Mr Finn to advise that his benefits must be taken by the age of 75, or converted to an ASP. As Virgin did not offer the ASP facility, his funds must be transferred to another provider. They said that if Mr Finn did not take his benefits in time, he would be heavily taxed by at least 55% or more of his fund value. Mr Finn would also not be able to take up to 25% tax free cash. 

11. On 1 May Virgin provided a current valuation of the fund to Mr Finn’s adviser. They requested that the forms be returned to them no later than 13 May to ensure the transfer could be actioned by his 75th birthday. 

12. On 5 May Mr Finn’s adviser contacted a Canada Life representative to discuss the Annuity Growth Account, which Mr Finn intended to transfer to, and illustrations were prepared on 8 May.

13. On 7 May, Mr Finn’s adviser informed Virgin they were arranging to transfer his fund to Canada Life. As Virgin could not pay the tax free cash, Mr Finn needed to transfer his fund to a policy with Canada Life, which after a few days they would crystallise, and use to pay tax free cash and set an annuity up. His adviser was meeting with Mr Finn on 11 May and then forms would be sent to Virgin.

14. Mr Finn’s adviser met with the Canada Life representative on 11 May. Later that day, Mr Finn met with his adviser to complete the paperwork.

15. Mr Finn’s adviser told Virgin on 12 May that he had posted the forms by first class mail to Canada Life that morning, and provided Virgin with the relevant reference number and contact details so they could liaise with Canada Life directly. Virgin explained the deadline was 13 May.

16. On 13 May Virgin called Canada Life but the forms had not been received. Canada Life advised that it would take 24 hours to process them.

17. There was a further telephone call on 14 May. Canada Life informed Virgin that forms had still not been received.

18. Canada Life say they first spoke to Virgin on 15 May (although Virgin have been unable to find any record of this call), and enquired whether they would accept the forms if they were faxed over to them. According to Canada Life, Virgin said they could only take original signatures.

19. On 19 May Canada Life emailed Virgin to explain that the transfer could not go ahead because Mr Finn was now over 75 and tax free cash needed to be paid before this date.

20. On 20 May Virgin wrote to Mr Finn enclosing a cheque for £14,759.83, which was calculated by deducting the 55% unauthorised payment and 40% scheme sanction charges from his fund value of £49,169.44. They said:

 “We have had to issue an unauthorised payment to you, as we didn’t receive the completed forms to transfer your pension to an annuity provider before your 75th birthday.
Canada Life have confirmed they will not be able to accept this payment. Pension legislation states benefits must be transferred to an annuity provider, or be in payment before the member reaches age 75.”
21. Mr Finn has not yet cashed the cheque.

22. It seems that much later, in 2012, HMRC decided that they should not have been paid the unauthorised payment charge direct by Virgin.  Strictly it was payable by Mr Finn, if and when he received an unauthorised payment.  For reasons that are unclear HMRC paid the money back to Mr Finn, then asked him to pay it back to them so that they could pay it to Virgin.  It is currently due to be paid to Virgin.  HMRC’s position is neutral as to whether an unauthorised payment must be made or can be avoided.
Summary of Mr Finn’s position  
23. Mr Finn is disappointed that Virgin took action which resulted in an unauthorised payment charge being levied on his fund. 
24. He is unsure why they have taken such a draconian stance when other routes could have pursued, such as the default position specified in Section 13.2 of the Key Features and Terms and Conditions.

25. At no point in the run up to his 75th birthday did Virgin make any reference to the default option of transferring to an ASP with a provider of their choosing, and this suggests they were not aware of the terms of their own contract.

26. They should have been taking steps to address this in case transfer instructions were not received in time, including informing him of this default option and the implications. No doubt this option was incorporated when drafting the rules to ensure the company did not disadvantage the customer from a tax perspective.

27. At no point was Mr Finn or his adviser informed, for example by the account manager for Canada Life helping with the application process or the team preparing the illustrations, that it was unrealistic that what they were applying for would be processed in the timescale. Indeed, Virgin’s letter of 20 May says that completed forms were not received prior to Mr Finn’s 75th birthday. It did not state that the transfer had to be completed before this date, just that forms needed to be received. Virgin would not accept faxed forms, but if Canada Life had sent the forms on Friday 16 May, Virgin would have received them on the Saturday, the day before his birthday. In any event, Canada Life did not send the forms onto Virgin.
28. Canada Life state no contact was made with Virgin prior to 15 July (I have assumed that 15 May is meant here), but Virgin contacted them as early as 12 July (again May is assumed).

29. Mr Finn’s adviser was in contact with the account manager at Canada Life up to 15 May. For example, he contacted him on 5 May to arrange illustrations which were prepared on 8 May. The account manager suggested they meet on 11 May, so Mr Finn’s adviser delayed his appointment with Mr Finn by a few hours so this could take place. He relied on the guidance from Canada Life about their application process and knowing the application could not be posted until 12 May. Canada Life must know their processes better than Mr Finn and his adviser. 

30. Virgin were advised of Mr Finn’s intentions sometime prior to 1 May 2009, but specifically in a telephone conversation on 1 May.

Summary of Virgin’s position  
31. Virgin believe it is the Mortgage Advice Centre that has a case to answer, as they say they vigorously and diligently pursued Mr Finn and his adviser to expedite the transfer and highlighted the consequences of failing to do so. 
32. Virgin do not offer the ASP facility and so Mr Finn needed to transfer his policy to a provider which did, or purchase an annuity on the open market, before his 75th birthday. The Government have since substantially relaxed the restrictions on taking pension benefits after the age of 75, but the regulatory position in 2009 was that Mr Finn could either transfer to another provider which did offer an ASP or risk triggering the unauthorised payment charge. 

33. Virgin advised Mr Finn and his adviser of the requirements numerous times in the five month period leading up to his 75th birthday, including reminders about the very serious consequences of not transferring his benefits in time. Despite these reminders, they failed to supply the necessary forms. 

34. Virgin made it “abundantly clear” that if Mr Finn or his adviser failed to take action in time, the consequences would be extremely detrimental financially to him. The tax implications were highlighted prior to Mr Finn’s 75th birthday.

35. They were given repeated assurances that the transfer documents were being returned. If they had known this was not going to happen, they fail to see how they could reasonably be expected to conclude a transfer to another provider in the few working hours available.

36. The provisions of Section 13.2 are not relevant to this situation because Mr Finn had already specified a provider to whom his fund should be transferred. It is used where no instruction has been issued and is a right they reserve to take, but not a “default” option as has been described. 

37. Virgin would never pursue the alternative route and transfer the fund to a provider of their choice, when the member had already nominated a provider.

38. In any event, Mr Finn did not choose to transfer his benefits to an ASP, but to a normal pension with the intention that Canada Life would then pay out pension benefits in the form of tax free cash and facilitate the purchase of an annuity.

39. For personal reasons, it is unlikely that Mr Finn would pursue a complaint against the Mortgage Advice Centre for its part in the delay in recommending an alternative provider, and then for their failure to submit the forms in good time for his 75th birthday. 

40. There is nothing unduly complicated about Virgin’s position on this matter – Mr Finn failed to transfer his funds to an ASP before his 75th birthday so was unable under HMRC rules to complete that transfer. As a result, under HMRC rules, he was totally unable to access his pension benefits in any way (other than for Virgin to make an unauthorised payment).

41. Virgin have no record of any telephone conversations with Canada Life on 15 May. It is possible that Canada Life contacted Virgin’s generic call centre number and received a generic answer to a question about the possibility of faxing copies of the application form to Virgin. Indeed, it is their policy to require original copies of documents.

42. Virgin concur with Canada Life’s view that Mr Finn and his adviser had unrealistic expectations as to how long this process would take, and his adviser in particular should be aware of the critical importance of transactions needing to take place before age 75. Virgin had been making this point repeatedly over the six month period leading up to this date. The case lies with Mr Finn’s adviser for maladministration, but as previously mentioned, it is likely that Mr Finn is reluctant to pursue a complaint with them.

43. Virgin consider that Mr Finn’s intentions became clear on 16 April 2009. They made two calls to the Mortgage Advice Centre on that day, seeking the return of Virgin’s transfer forms as soon as possible, and communicating the financial consequences of failing to do so in time. Virgin were informed that the Mortgage Advice Centre were aware of the deadline date and should have the forms back by Tuesday 21 April. At this stage, Virgin did not know the identity of the receiving scheme.

44. On 7 May, Mr Finn’s adviser informed Virgin that he was arranging a transfer to Canada Life.

45. The “Member’s Right to Choose” option in the rules only applies where a member chooses an insurer and then Virgin purchase an annuity from the firm they have nominated. i.e. without the funds being transferred from the Scheme to a new pension scheme. 

46. Virgin had discussions with a major provider which accepted transfers into an ASP, but they required this to be completed at least six months before the members’ 75th birthday. Therefore, Virgin’s view is that no provider existed in the market which would have accepted such a transfer after a member’s 75th birthday.

47. The only point at which Mr Finn’s adviser first raised the ASP option was after they had failed to ensure the necessary Canada Life paperwork was properly completed and had failed to ensure it was delivered in a secure and time critical manner to them. The ASP facility was introduced into the HMRC rules to allow for the religious objections of certain faith groups (such as Quakers) who object on religious grounds to the pooling of mortality risk in products such as annuities. They were not introduced as a convenient get out route for members who fail to organise their affairs before their 75th birthday to have a “second bite of the cherry” after the deadline.

Summary of Canada Life’s position  
48. Mr Finn’s application was not completed before his 75th birthday and so he exceeded the age of entry for the plan, meaning they could not issue the policy.

49. They considered the possibility of faxing forms to Virgin on 15 May, but Virgin confirmed they could only act when in receipt of original signatures. 
50. There was insufficient time to carry out the transfer and then set up an annuity. They needed to forward the forms to Virgin - their usual turnaround time is three days. Virgin would then release the funds in their usual timescales. Canada Life would invest the funds, which would then be crystallised. After three working days, the policy would be surrendered and the tax free cash paid out.
51. As the application form was only received on 15 May, the last working day before Mr Finn’s 75th birthday, there was insufficient time to complete the above process.
52. Canada Life do not consider they caused any unnecessary delays or have any case of maladministration to answer. They did try to offer assistance by asking if Virgin could accept faxed forms, but they fail to see how the process of releasing the funds, surrendering the policy and paying the tax free cash could have been completed within one working day, even if Virgin had been able to.
53. It would seem that Mr Finn and his adviser had unrealistic expectations about the length of time this process would take, especially bearing in mind that the adviser would have known that the tax free cash can only be paid before a client’s 75th birthday and the application forms were only completed six days before this date.
54. They unfortunately have no recordings or telephone notes of conversations that took place with Virgin, and assume any calls referred to by them are those made to them on 15 May, the day they received the application forms. This was the only time they would have had any contact with Virgin before Mr Finn’s 75th birthday.
55. Canada Life would still have been unable to proceed with the transfer if they did not need to pay the tax free cash. This is because they would have needed to crystallise the fund and there was insufficient time to do so before Mr Finn’s 75th birthday. 
Conclusions
Canada Life
56. In order for tax free cash to be paid, entitlement to it needed to arise before Mr Finn’s 75th birthday, meaning that both Canada Life and Virgin’s requirements had to be met before this date. As they were not, it would have been wrong for Canada Life to proceed with the transfer and pay Mr Finn the tax free cash.

57. Furthermore, Mr Finn’s request was more complicated than a straightforward annuity purchase using the Open Market Option. He had to transfer his fund from Virgin to Canada Life, because Virgin could not pay the tax free cash. Canada Life then needed to crystallise the policy before any entitlement arose to the tax free cash or an annuity.

58. I do not consider there was anything wrong in Canada Life refusing to accept the transfer - there was not enough time to action the steps required.

59. Therefore, I do not find any maladministration on the part of Canada Life.

Virgin  
60. There is no doubt that Mr Finn and his adviser could have taken steps to arrange the setting up of his benefits earlier, and it is not clear why matters were left until the last minute. But I do accept that neither Virgin, nor Canada Life, at any point explained exactly how long the process would take and that the deadline was not in fact his 75th birthday (or the last working day before it), but actually a week or so beforehand, to ensure completion of the process. That said, it should have been obvious that the process needed time.
61. Mr Finn’s adviser is not within my jurisdiction and so I cannot make a formal finding about any action or inaction on his part. It is a matter for Mr Finn to decide whether to refer a complaint to the Financial Ombudsman Service.

62. Mr Finn – or his adviser – is clutching at straws in pointing to the 20 May 2009 letter from Virgin and deducing that only the completed forms were needed before Mr Finn’s 75th birthday.  First it was written after the event, so it is not laying down what needs to happen in future.  Nor is it a deliberate explanation of what needed to have happened.  And anyway, it says they did not “receive the completed forms to transfer your pension … before your 75th birthday.” It could just as easily be a statement that the transfer needed to happen before the 75th birthday as a statement that the forms needed to be completed. 
63. If the point being made is that Mr Finn was told something similar beforehand, then the 20 May letter is not sufficient evidence for a finding that he was. 

64. Rule 11.6 of the Model Rules says that once the member has chosen the insurer with whom they would like to purchase an annuity, they must write and tell Virgin of this. Virgin say they were informed of Mr Finn’s intentions in a telephone conversation on 16 April when the Mortgage Advice Centre assured them that forms would be returned by 21 April. Neither details of the proposal, nor the provider, were discussed in this call.

65. Virgin consider they were then notified of Mr Finn’s intentions in full in a telephone conversation on 7 May, when Mr Finn’s adviser said they were arranging a transfer to Canada Life.

66. Neither of these occasions constitute written confirmation of the member’s intentions, as set out in Rule 11.6. So Virgin were not ever formally told of Mr Finn’s decision.

67. Rule 11.7 sets out the timescale by which an instruction must be received. Importantly, this must be no later than one month before age 75 (and Virgin did not notify Mr Finn that they had granted an extension to this limit, if indeed they did). The Rules set out that where the member does not make a choice within the latest date, Virgin reserve the right to provide the annuity on terms it determines, or pay ASP at age 75.

68. But I do not consider that Mr Finn can rely on his own failure to comply with the strict terms of Rule 11.6 and argue that Rule 11.8 should have come into play.  His intention was to transfer to Canada Life. If the Canada Life transfer had been viable he would have complained if Virgin had instead arranged an annuity or transfer to ASP (as they could have done under Rule 11.8 if strictly applied). In effect both he and Virgin were operating on the understanding that the information in the telephone conversations was sufficient. I do not think either of them can now argue that it was not.

69. Virgin had discretion, under Rule 20.2 to pay an unauthorised payment, with resulting tax consequences. It would have been necessary to exercise it reasonably – and taking into account the significant financial consequences for Mr Finn. Given that by well before the payment was made it had been made clear that those financial consequences would be the result of not transferring before age 75, I cannot say that Virgin acted unreasonably in exercising their discretion to make an unauthorised member payment.

70. Finally, I do not think that the recent slightly confusing payments and receipts by HMRC make any difference.  They have no view on whether the Rules mean that the only option is an unauthorised payment.  Their position is that if Virgin make an unauthorised payment, then it will be taxed in Mr Finn’s hands accordingly.

71. I do not uphold the complaint.

TONY KING 
Pensions Ombudsman 

6 March 2013 
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