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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	Mr P Gregory

	Scheme
	Mott MacDonald Group Personal Pension 

	Respondent 
	Friends Life Limited


Subject

Mr Gregory complains that when he transferred from the Mott MacDonald Defined Contribution Plan (MM DC Plan) to the Mott MacDonald GPP, Friends Life failed to explain that his transfer value would be invested in accordance with his ongoing monthly contributions and would not replicate his existing underlying investments.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Friends Life because they did not adequately explain that Mr Gregory’s transfer value would be invested in line his ongoing monthly contributions and would not replicate the underlying investments he had held under the MM DC Plan.
DETAILED DETERMINATION

Material Facts

1. Mr Gregory was a member of the defined contribution section of the Mott MacDonald Pension Scheme (the MM DC Plan), a trust based scheme which was managed by, and invested with, Friends Life. Initially 80% of Mr Gregory’s contributions were invested in a UK equity fund and 20% in a cash fund. However, around December 2011, Mr Gregory instructed Friends Life that his future contributions should be invested 100% in the cash fund. He made no changes to the investments related to previous contributions. 
2. At about the same time Mott MacDonald closed the MM DC Plan. Mr Gregory was able to contribute to an existing group personal pension plan arranged by Mott MacDonald, also with Friends Life, (the MM GPP) and he was given the opportunity to transfer his accumulated funds in the MM DC Plan to the MM GPP. 
3. On 30 January 2012 Friends Life sent Mr Gregory a letter confirming receipt of his application to join the MM GPP.  This letter included a “Membership Confirmation Statement”. In this letter Mr Gregory’s Investment choice/default was shown as “Cash”. It asked Mr Gregory to check the details and contact Friends Life if any of the details were incorrect. (Although the body of the letter referred to Friends Life, it was written on Friends Provident headed paper, “Friends Provident” being a business name of a number of companies in the group.)
4. The first contributions were paid into the MM GPP on Mr Gregory’s behalf in February 2012.
5. Mr Gregory was sent a transfer information pack (the transfer pack) and the terms and conditions of the MM GPP on 4 April 2012 by email.  On page 5 of the transfer pack, it stated:

“Your transfer value must be invested in exactly the same funds and investment proportions as your existing contributions. The actual level of charges taken from your plan will depend on which fund(s) you invest in. Please see the ‘Choosing your investment funds’ brochure for full detail of the fund charges”

6. The Frequently Asked Questions (FAQs) in the transfer pack included: 
“In what funds will a transfer be invested?
Your transfer payment will be invested in the same funds as your regular GPP contributions. You can switch investment funds at any time free of charge but any fund switches will apply to both the pension transfer fund and the regular contribution plan.”
7. Mr Gregory completed a form on 4 April headed “Mott MacDonald Group Personal Pension Plan Transfer-in Form” (the transfer form). Under the heading “Investment Choice” the transfer form stated:

“Your transfer value must be invested in exactly the same funds (and investment proportions) and follow the same lifetime investment programme as your existing policy.”

8. The transfer to the MM GPP took place on 25 May 2012. Friends Life made the transfer of his MM DC Plan pot into the MM GPP by disinvesting all his units in both the UK equity and cash funds and placing 100% of the transfer value into a cash fund with the MM GPP. 
9. Friends Life sent a letter to Mr Gregory on 25 May 2012 confirming receipt of the transfer which indicated that the entire transfer value had been invested in a cash fund.
10. On 3 June 2012, having realised that 100% of the transfer value had been invested in the cash fund, Mr Gregory gave instructions to replicate the previous 80/20 split between UK equities and cash. (The new UK equity units were purchased in a different UK equity fund to the one under the MM DC Plan, which Mr Gregory has subsequently said was his mistake having confused the funds due to their similar titles and the time pressure.)
11. On 13 June 2012 Mr Gregory sent an email to Friends Life to say that he had discovered that 100% of his transfer value had been invested into the cash fund of the MM GPP and that this was contrary to his previous instructions. Mr Gregory asked Friends Life to confirm the sale price of his units in the equity fund and how many units has been purchased as a result of his instruction of the 3 June 2012.  In this email, Mr Gregory put Friends Life on notice that if the repurchase price of the equity units was higher than the sale price of his original equity investment he would be seeking compensation.
12. Friends Life responded on 22 June 2012 providing the requested information and explaining that the transfer value had been invested in accordance with Mr Gregory’s MM GPP investment choice at point of transfer, which had been 100% in cash and explaining that his previous instruction had been in relation to the MM DC Plan.

13. Mr Gregory made a formal complaint to Friends Life on 3 July 2012, explaining that his previous instruction has been given in relation to his ongoing contributions only and had not been intended to apply his existing assets. 
14. Mr Gregory continued to invest his monthly MM GPP contributions in 100% in cash up to 13 March 2013 when he altered the underlying investment structure to 50% equities and 50% cash. 
Summary of Mr Gregory’s position  
15. Mr Gregory says that the way Friends Life transferred his assets in the MM DC Plan to the MM GPP is contrary to the instructions he gave to them in January 2012 and that they should have invested the transfer value in the same way as his assets were held under the MM DC Plan (that is, 80% in UK equities and 20% in cash).
16. Mr Gregory says that he did not read the FAQs (because they are “optional”) and that they would usually only be read in circumstances where a member had a particular query. In any event, he argues that the wording contained in the relevant section was unclear and misleading.
17. He says that he should be compensated for the increased cost of the replicating his UK equity investment which had increased from a sale price of 2.165p per unit to 2.21p per unit (equivalent to an increase of 0.045p) on his later purchase.  Based on the purchase of 111,004.83 units Mr Gregory has calculated his loss at £4,995.21.
18. Mr Gregory has said that had he understood how Friends Life were going to manage the transfer, (that is, invest his transfer value in the same way as his monthly contributions) he would have sought to replicate his investments the MM DC Plan at the point of transfer.
Summary of Friends Life’s position  
19. Friends Life argue that the information contained in the body of the transfer pack and FAQs section clearly outlined the position and therefore Mr Gregory should have known that 100% of his transfer value from MM DC Plan would be invested in cash fund to replicate the investment choice he had made in respect of his contributions in the MM GPP.
20. They have confirmed that Mr Gregory was not given the opportunity to make an investment choice in relation to the MM GPP and they simply replicated the standing instructions from the MM DC Plan in relation to his contributions and therefore his transfer value.

21. They confirmed that had Mr Gregory replicated his MM DC Plan investments with his transfer value into the MM GPP, the his fund would have been £15,786.44 greater by 13 March 2013 when he changed the underlying investment structure.
Conclusions

22. In their responses to Mr Gregory, Friends Life have relied on the statements that were contained both in the body of the transfer pack and in the FAQs section.

23. The information covering the investment of the transfer was covered in three separate places on the Friend Life’s documentation. Each reference to it is worded slightly differently.
24. The transfer pack said that the transfer value had to be invested in the same way “as your existing contributions”. What that meant was the contributions currently being made to the MM GPP. But “existing contributions” did not clearly say that at all. To a person who had very recently made significant contributions to the transferring scheme also invested with Friends Life, as Mr Gregory had, “existing contributions” could just as easily have meant those.

25. The FAQs section refers to the transfer value being invested in the same way as the “regular GPP contribution”. I think this is the clearest indication that the transfer value would be invested in the same way as the monthly contribution. However, it is contained in the section of the documents that would not necessarily have been read. FAQs are there in case of questions that the reader may have, not to be read in detail as a way of finding information for the first time. Mr Gregory did not in fact read it and I find that Friends Life cannot rely on it.
26. The transfer form was the formal instruction from Mr Gregory to proceed with the transfer to the MM GPP. This form referred to the investment of the transfer value in terms of the “existing policy”. I think that may have been intended to refer to the policy of insurance under the MM GPP – though it may have meant the policy for investing future contributions.  But in the context of a transfer a lay person would more probably have read it to be a reference to the transferring scheme. 

27. Taking into account the circumstances and the wording of the three statements, I find that the information provided by Friends Life was misleading and that this amounts to maladministration. 

28. Given that Mr Gregory acted to replicate his previous investment structure shortly after the transfer, I am satisfied that had he been properly informed of Friends Life approach to the transfer he would have chosen to have his transfer value invested in the same proportions between cash and UK equities as he had held under the MM DC Plan. 
29. He could have done that quite easily by changing his investment instruction for his contributions to the MM GPP for a short while (perhaps as little as a month) to the 80/20 split. The transfer value would then automatically have been invested in line with that split.
30. Therefore Friends Life should adjust Mr Gregory’s allocations in the MM GPP as though his transfer value had been used to replicate his investments in MM DC Plan, from the transfer date, 25 May 2012 (until 13 March 2013 when Mr Gregory changed the overall structure of his investments in the MM GPP). 
31. I have taken into account that on 7 June 2012 Mr Gregory attempted to correct the problem but invested in a different equity fund in error.  I do not know whether the fund that he chose performed better or worse than the fund that he should have been in (although the difference is not likely to be significant).  However, whatever the outcome for him in relation to the period 7 June 2012 to 13 March 2013 I consider that he should be treated as if he had been in the correct fund.
Directions   

32. Within 28 days of this Determination, Friends Life should recalculate Mr Gregory’s allocations in the MM GPP by assuming that 80% of his transfer value was used to purchase units up in the Friend Life BlackRock UK Equity Index (Aq HP) and 20% in the Friends Life Cash Fund as at the transfer date of 25 May 2012. Any switch instructions given by Mr Gregory on his MM GPP on or after 13 March 2013 should then be performed on the basis of his recalculated Fund value as at that date, with the units he currently holds adjusted accordingly.
Tony King 

Pensions Ombudsman

28 April 2014 
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