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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr J Black

	Scheme
	Police Injury Benefit Scheme

	Respondent(s) 
	Northern Ireland Policing Board (NIPB)


Subject

Mr Black has complained that his injury benefit was reviewed and reduced because he reached the age of 65.
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be upheld against the Northern Ireland Policing Board because the review was not undertaken in accordance with the relevant Regulations.
DETAILED DETERMINATION

Material Facts

1. Mr Black retired on the grounds of ill health in 1993, suffering from chronic anxiety. In 2001, he was an injury benefit. The Selected Medical Practitioner (SMP) assessed Mr Black’s degree of disablement at 30%. In 2004, this was revised to 55%.

2. In June 2007, NIPB provided their medical advisers (then Capita Health Solutions Limited) with a copy of the Northern Ireland Office (NIO) Policing Division Circular 6/2007, which they said had been approved by their Human Resources Committee. Amongst other things, NIPB said that one of the main points in the guidance was that all officer receiving injury benefits at Bands 2 to 4 were to be reviewed at age 65. The Committee minutes recorded that they resolved,

“that the SMP should not be instructed to place the ex officer in Band 1 at age 65 but that the current policy to place an ex officer in Band 1 should they request a review at age 65 and the review is completed.”

3. Under the heading “Review of Injury Pensions once Officers reach Age 65”, Circular 6/2007 stated,

“Once a former officer receiving an injury pension reaches the age of 65 they will have reached their State Pension Age irrespective of whether they are male or female. The Board then has the discretion, in the absence of a cogent reason otherwise, to advise the SMP to place the former officer in the lowest band of Degree of Disablement. At such point the former officer would normally no longer be expected to be earning a salary in the employment market.”

4. In 2009, the NIPB wrote to Mr Black saying that, since he had reached age 65, his injury benefit was to be reviewed again. On 2 September 2009, the SMP (Dr Zubier) signed a certificate stating that Mr Black’s degree of disablement was 0%. He appealed against the decision to reduce his benefit. Mr Black was told that all reviews had been put on hold pending revised guidance from the Home Office. Dr Zubier was, however, asked to review some additional evidence submitted by Mr Black. He said this did not alter his decision. Mr Black was informed of this and that an Independent Medical Referee (IMR) would consider his case. He was also told that the IMR’s decision would be final and could not be changed by either the NIPB or the Department of Justice (DoJ) (which had replaced the NIO).

5. In June 2011, Mr Black was seen by a Consultant Psychiatrist (Dr Mangan) in relation to the appeal process. Dr Mangan said,

“… In my opinion Mr Black is not medically fit to perform any form of employment. Mr Black is now 67 years of age and beyond the state retirement age. I am aware of the advice given by the Northern Ireland Office in their circular 6/2007 in which it has been decided that once a former officer receiving injury pension reaches the age of 65 it is advised to place the former officer in the lowest band of disablement. I therefore support Dr Zubier’s opinion in placing Mr Black in the 0% disablement category.”

6. In a subsequent letter to Mr Black, dated 21 July 2011, the NIPB confirmed that Dr Zubier had been provided with a copy of the NIO Circular 6/2007 (see above).

7. In June 2012, the NIPB agreed to refer Mr Black’s case back to the Independent Medical Referee (IMR). In September 2012, Mr Black’s degree of disablement was reassessed as 100% (Band 4) backdated to the date of the 2009 review.

8. Extracts from the relevant Regulations are contained in an appendix to this determination.
Response by the NIPB

9. The key points of the NIPB’s submission are summarised below:

All of the doctors who are engaged in the assessment and review of injury benefit cases are qualified and experienced occupational consultants. They provide training for the doctors on police pensions legislation before they commence work. They also hold monthly meetings, exchange information on case law and the SMP attends training sessions annually in England.

In 2005, the Home Office issued guidance which included a recommendation that former police officers be placed in Band 1 when they reached age 65. The NIO issued mirror image guidance. The NIPB did not adopt this guidance and continued to conduct full reviews where the SMP considered all medical and non-medical evidence. At the end of the review, the SMP calculated a percentage award using the Northern Ireland ASHE survey figures.

The DoJ adopted the policy and instructed the IMR to place these former officers in Band 1. They did so in good faith and it was not until the Home Office guidance was legally challenged in 2012 that it was considered unlawful. The DoJ have now changed their policy.

As a result, they have written to the federations representing both serving and former officers requesting that they bring the change to the attention of their members. Any former officer placed in Band 1 at age 65 can request their case be returned to the SMP or IMR. Only seven cases have been referred back.

Both their and the DoJ policies were based on the Home Office guidance which was considered to be the most authoritative source of guidance.

Conclusions
10. Regulation 35(1) clearly allows the NIPB to review an injury benefit “at such intervals as may be suitable”. The purpose of the review is to “consider whether the degree of the pensioner’s disablement has altered”. If the NIPB find that the degree of the pensioner’s disablement has “substantially altered”, the injury benefit “shall be revised accordingly”; that is, revised up or down in line with the pensioner’s current degree of disablement. Under Regulation 29(2), the NIPB must refer the question of degree of disablement to a SMP.

11. The review of police injury benefits has been the subject of a number of Court cases in recent years. Those cases have been concerned with the Police Injury Benefit Regulations for England and Wales, but the Northern Ireland Regulations mirror these and, therefore, the same principles can be expected to apply.
12. In R (on the application of Pollard) v The Police Medical Appeal Board and West Yorkshire Police Authority [2009] EWHC 403, Silber J found that Regulation 37(1) (of the Regulations for England and Wales) does not enable a police authority to reach a different conclusion on the issues specified in Regulation 30(2)(a), (b) or (c). That is, a review may not consider whether the person concerned is disabled, whether the disablement is likely to be permanent, or whether the disablement is the result of an injury received in the execution of duty. This approach was approved in both Turner v The Police Medical Appeal Board [2009] EWHC 1867 (Admin) and subsequent Metropolitan Police Authority v Laws [2010] EWCA Civ 1099 cases. The only question for the police authority, the SMP and/or the Appeal Board is whether the degree of the police officer’s disablement has substantially altered. The wording in Regulation 35 of the Northern Ireland Regulations is the same as that of Regulation 37 save for the reference to the Board (the NIPB) rather than the police authority.
13. In both the Turner and Laws cases, it was accepted that the degree of a pensioner’s disablement could alter by virtue of his earning capacity improving either by some improvement in his condition or because a job had become available which the pensioner would be able to undertake. I find, therefore, that the questions for the SMP and the NIPB on reviewing Mr Black’s injury benefit were:

Had there been any change in Mr Black’s disabling condition since the last review?

and

Were there now jobs available to him which he could undertake, but which had not previously been available?

14. The evidence indicates that, in reviewing Mr Black’s injury benefit, Dr Zubier followed the NIO Circular 6/2007 and placed him in Band 1 because he was over age 65. In Crudace, R (on the application of) v Northumbria Police Authority [2012] EWHC 112 (Admin), the judge was concerned with Home Office Circular 46/2004 rather than NIO Circular 6/2007. However, the relevant wording in both documents is to all intents and purposes the same. The judge found that the Home Office Circular was not in accordance with the relevant regulation and the same could be said of the NIO Circular 6/2007; it does not accurately reflect Regulation 35(1). The judge then referred to a previous decision (Sharp June 2011) by the Pensions Ombudsman, where he had said,

“There are no special provisions in the Regulations relating to the degree of disablement at age 65. I do not find it appropriate that a review should start from the assumption that at state retirement age Mr Sharp’s earning capacity reduced to nothing or that it was for him to prove otherwise; particularly in view of the coming into force of the Employment Equality (Age) Regulations 2006.”

15. The judge agreed with these observations. If Dr Zubier was following the NIO guidance in assessing Mr Black’s degree of disablement, which seems likely, then the review was not carried out in accordance with the Regulations. The fact that the NIPB, themselves, did not adopt a policy of automatically placing officers in Band 1 after age 65 is not relevant if the SMP and/or IMR assessed them on that basis and the NIPB accepted that assessment.

16. There was an opportunity for the flaws in the SMP’s review to be addressed when Mr Black appealed. The appeal process is administered by the DoJ and Regulation 30 provides for an appeal to be referred to an IMR. Mr Black was seen by Dr Mangan who said,

“… In my opinion Mr Black is not medically fit to perform any form of employment. Mr Black is now 67 years of age and beyond the state retirement age. I am aware of the advice given by the Northern Ireland Office in their circular 6/2007 in which it has been decided that once a former officer receiving injury pension reaches the age of 65 it is advised to place the former officer in the lowest band of disablement. I therefore support Dr Zubier’s opinion in placing Mr Black in the 0% disablement category.”

17. Again, this approach is clearly not in accordance with the Regulations. There was no consideration of Mr Black’s personal circumstances.

18. The NIPB had informed Mr Black that neither they nor the DoJ could change the IMR’s decision. However, Regulations 29 and 30 provide for the decisions by the SMP and PIMR (respectively) to be final subject to Regulation 31. Regulation 31(2) allows the NIPB to agree to refer a decision back to the SMP or IMR for reconsideration. The IMR’s review of Mr Black’s case had not addressed the flaws in the SMP’s review, but there was a means by which the NIPB could have put this right. Whilst the NIPB argue that they followed guidance from the DOJ in good faith, the fact remains that their authority to review an injury benefit lies in the Regulations and they must act in accordance with those Regulations.

19. In summary, I find that the 2009 review of Mr Black’s injury benefit was not carried out in accordance with the Regulations and it was maladministration on the part of the NIPB to reduce his benefit on the basis of a flawed review. The responsibility for ensuring that Mr Black receives the correct amount of benefit lies with them as the paying authority. In this, I am guided by the judge’s view in the Crudace case that the SMP and the Appeal Board were acting as agents of the police authority; notwithstanding the fact that they are independent and their decisions are final and binding on the police authority (subject to Regulation 32).

20. Having found that the NIPB should not have reduced Mr Black’s injury benefit on the basis of a flawed review, I would, in the normal course of events, direct them to reinstate his benefits at the pre-review rate (Band 3) and pay him arrears with interest. However, this is no longer appropriate in the light of subsequent events and I have taken this into account in formulating my directions.
21. I do find that there should be some recognition of the stress and inconvenience Mr Black has suffered as a consequence of the failure to review his injury benefit in accordance with the Regulations.

Directions

22. I now direct that, within 21 days of the date of my final decision, the NIPB shall calculate simple interest at the rates quoted for the time being by the reference banks on arrears at Band 3 level for the period September 2009 to September 2012. If and where this exceeds the amount of arrears already paid to Mr Black at Band 4 level, he shall receive the balance.

23. I also direct that, within the same timeframe, they shall pay Mr Black £300 as redress for the stress and inconvenience caused by the maladministration I have identified.

JANE IRVINE 

Deputy Pensions Ombudsman 

30 April 2013 

Appendix

Police Service of Northern Ireland and Police Service of Northern Ireland Reserve (Injury Benefit) Regulations 2006 (SI2006/268)

24. Police Service of Northern Ireland and Police Service of Northern Ireland Reserve (Injury Benefit) Regulations 2006 (the Injury Benefit Regulations) revoked the Royal Ulster Constabulary (Injury Benefit) Regulations 1988.

25. As at the date Mr Black’s injury benefit was reviewed, the Injury Benefit Regulations provide as follows:

Regulation 6(5) provides,

“Where it is necessary to determine the degree of a person’s disablement it shall be determined by reference to the degree to which his earning capacity has been affected as a result of an injury received without his own default in the execution of his duty as a police officer ...”

Regulation 29(2) provides,

“... where the Board is considering whether a person is permanently disabled, it shall refer for decision to a duly qualified medical practitioner selected by it the following questions –

... 

(d)
the degree of the person’s disablement; 

and, if it is considering whether to revise an injury pension, shall so refer question (d) above.”

Regulation 29(5) provides,

“The decision of the selected medical practitioner on the question or questions referred to him under this regulation shall be expressed in the form of a report and a certificate and shall, subject to regulations 30 and 31, be final.”

Regulation 30 provides for the individual to appeal against the SMP’s decision within 28 days of receiving a copy of that decision. The decision may then be referred to an independent medical referee, whose decision, subject to Regulation 31, shall be final.

Regulation 31(2) provides,

“The Board and the claimant may, by agreement, refer any final decision of a medical authority who has given such a decision to him for reconsideration, and he shall accordingly reconsider his decision and, if necessary, issue a fresh report and certificate, which, subject to any further reconsideration under this paragraph or paragraph (1) or an appeal, where the claimant requests that an appeal of which he has given notice (before referral of the decision under this paragraph) be notified to the Secretary of State, under regulation 30, shall be final.”
Regulation 35(1) provides,

“Subject to the provisions of this Part, where an injury pension is payable under these Regulations, the Board shall, at such intervals as may be suitable, consider whether the degree of the pensioner’s disablement has altered; and if after such consideration the Board find that the degree of the pensioner’s disablement has substantially altered, the pension shall be revised accordingly.”
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