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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Ms G Lavelle

	Scheme
	Local Government Pension Scheme (LGPS)

	Respondent(s) 
	Lancashire County Council (LCC)


Subject

Ms Lavelle disagrees with the decision not to award her ill health early retirement in 2008.

The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be upheld against Lancashire County Council because they failed to consider Ms Lavelle’s eligibility for payment of benefits under Regulation 27 in a proper manner.
DETAILED DETERMINATION

Material Facts

1. Ms Lavelle worked for LCC from 1984 until 27 July 2007. She had been on long term sick leave since October 2006. Ms Lavelle was considered for ill health retirement in 2007. Extracts from the relevant LGPS Regulations are contained in an appendix to this determination.
2. Ms Lavelle’s case was referred to LCC’s medical advisers (Atos Origin) and they requested a report from her consultant psychiatrist, Dr Gaskell. He wrote to Atos Origin, on 28 June 2007, saying,

“In my opinion, Mrs Lavelle suffers from a recurrent depressive illness and I would advise that she continues on anti-depressant medication long term … Because of depression, she has been unable to continue to work as a Counsellor and her energy has been so reduced that her social and domestic life has been affected.

… Her history indicates that her condition does improve with anti-depressant medication but whether this is sufficient for her to be able to continue to cope with the stress of her job, in addition to other stresses in her life, is a different matter. Her GP, for example, makes an association between her relapse last June and Mrs Lavelle’s need to support her elderly mother who has health problems. I note from her GP’s letter that episodes of depression had also occurred in 2004 and 2005. If Mrs Lavelle seeks retirement on the grounds of ill health, I would be happy to support this given the nature and severity of her depressive illness.”

3. In a letter to Mrs Lavelle’s GP of the same date, Dr Gaskell said,

“I am optimistic that Mrs Lavelle will gradually improve if she continues to abstain from alcohol and if she is able to adjust to the loss of her job. You might want to consider re-referring her to the CMHT for support now that alcohol is no longer the problem it was. She will probably require anti-depressant medication long-term …”

4. In July 2007, Ms Lavelle was seen by an Atos Origin medical adviser, Dr McKenzie. He provided a report for LCC in which he said,

“Ms Lavelle reports a history of a recurrent medical condition characterised by depressed mood and impairment of concentration. The condition is currently active in spite of her taking medication … A change of medication is advised by the Consultant Psychiatrist and she is yet to commence treatment.

She is currently unfit for her current job as a Counsellor.

Control of her symptoms is to be expected with further medical treatment, with improvement to be expected within the next 3 months. The incapacity for work cannot be considered to be permanent, as the full range of treatment options for her medical condition has not been explored and exhausted …”

5. LCC’s Attendance Panel met on 27 July 2007 and decided to terminate Ms Lavelle’s employment. LCC wrote to her, on 30 July 2007, saying,

“Given the efforts of the employing Directorate to secure a return to working including the consideration of reasonable adjustments … and the medical evidence that Ms Lavelle is ‘unfit for any work’ at this time, the Panel are not satisfied that there is any prospect of a return to work in the foreseeable future and therefore have decided to dismiss Ms Lavelle.”

6. Ms Lavelle was informed that she could appeal. She submitted an appeal at stage one of the internal dispute resolution (IDR) procedure in January 2008. Ms Lavelle disagreed that Dr Gaskell had advised a change of medication and said that he had been asking if she might be suffering an allergic reaction to the medication. She explained that her GP had prescribed a different anti-depressant at Dr McKenzie’s suggestion, but that she had had to stop taking this because of side effects. Ms Lavelle said she had subsequently been referred to a rheumatologist (Dr Halsey) who had diagnosed soft tissue rheumatism and the symptoms of Fibromyalgia. She said that graduated exercise and pain control by analgesics had been prescribed for this. Ms Lavelle listed the medication she was currently taking and said that she had acted on all the medical advice she had received and tried various therapies. She explained that her condition prohibited her from undertaking a number of normal activities and she relied on her husband. Ms Lavelle said that her only income was Incapacity Benefit.

7. LCC issued a stage one IDR decision on 31 March 2008. LCC referred to Regulation 97 and said that they could only authorise payment of ill health retirement benefits having first obtained a certificate from an independent registered medical practitioner (IRMP) qualified in occupational health medicine. They explained that the certificate must give the IRMP’s opinion as to whether Ms Lavelle was permanently incapable of discharging efficiently the duties of her employment. LCC said that they were satisfied that they had taken the advice of an IRMP and that his decision was that she did not meet the criteria for ill health retirement. LCC said that they were satisfied that Dr McKenzie had been given access to Dr Gaskell’s report and had taken this into account. They referred to Dr McKenzie’s comments that “The incapacity for work cannot be considered to be permanent, as the full range of treatment options for her medical condition has not been explored and exhausted” and “Control of [Ms Lavelle’s] symptoms is to be expected with further medical treatment, with improvement to be expected within the next 3 months”. LCC said that they were satisfied that, at the time Dr McKenzie prepared his report, all treatment options had not been explored. LCC concluded,

“I am satisfied that [LCC] took appropriate medical advice prior to your dismissal and that at no stage had it been confirmed that your condition satisfied the criteria enabling the County Council to authorise the payment of ill-health retirement benefits … in the absence of a signed certificate from an [IRMP] prior to your dismissal, [LCC] (as your former employer) was unable to authorise the payment of ill-health benefits.”

8. LCC said that, if Ms Lavelle felt that her condition had deteriorated since her employment was terminated, she could apply for the early payment of her deferred benefits on health grounds.

9. Ms Lavelle appealed further and her case was referred back to Atos Origin, who referred it to a different medical adviser, Dr Ibbotson. He sought a further report from Dr Gaskell, who said,

“I wrote to Dr McKenzie … on the 28th June, 2007 stating that in my opinion, Mrs Lavelle suffers from a recurrent depressive illness. At that time she was abstinent from alcohol. Her history indicated that her condition improved with antidepressant medication but at that time I did not know whether any further improvement would be sufficient for her to be able to continue to cope with the stress of her job. I did state, however, that is she did seek retirement on the grounds of ill health, I would be happy to support that given the nature and severity of her depressive illness.

Since then, Mrs Lavelle has had further problems … In May 2008, [Ms Lavelle] underwent alcohol detoxification … She was seen by a Locum Consultant Psychiatrist … on the 20th June when she was started on … She reported that she was sleeping and eating okay. She swam twice a week. He noted no evidence of psychomotor agitation or retardation and she did not come across as overtly depressed or anxious. The Consultant Psychiatrist reviewed her … on 30th June … She described her mood subjectively as low and objectively she appeared flat and somewhat subdued in affect. She mentioned that she had had suicidal thoughts …

She was referred to the Home Treatment Team and seen on 30th June and then on the 2nd July. She was prescribed … This attempt at Home Detoxification was not successful …

Mrs Lavelle was seen by the Locum Consultant Psychiatrist again on the 21st July … He noted that she appeared brighter in mood, that she denied any suicidal thoughts.

I saw Mrs Lavelle … on the 11th August …

I saw Mrs Lavelle again on the 25th November … She described her mood as up and down and complained of insomnia and low energy. She complained of feelings of depression and anxiety …

Mrs Lavelle, therefore, suffers from a recurrent depressive illness and an alcohol dependence syndrome. Her mood does improve with abstinence from alcohol and with antidepressant medication but she remains reactive to stressful life events …

I do not believe that Mrs Lavelle is currently capable of returning to work. Taking into consideration her long problems with depression, anxiety and alcohol dependence, I think it is unlikely that in the long-term she will improve sufficiently to be able to return to her job as a Counsellor or to any similar position.”

10. On 11 December 2008, Dr Ibbotson wrote to LCC saying that he had reviewed Ms Lavelle’s case and completed a Form LPS11. On the Form LPS11, Dr Ibbotson had completed the section to say that Ms Lavelle was permanently incapable because of ill-health or infirmity of mind or body of discharging efficiently the duties of the local government employment she had ceased to hold. He then completed the section to say that the date from which the permanent medical condition was effective was 1 May 2008. In the supplementary section to the form, Dr Ibbotson answered “No” to the question, “I confirm that [Ms Lavelle] is permanently incapacitated by ill-health or infirmity from engaging in any regular full-time employment”. LCC’s Principal HR Manager countersigned the form certifying that Ms Lavelle’s benefits were payable from 1 May 2008. LCC have provided a copy of an online record system showing that, on 18 December 2008, Dr Ibbotson noted that he did not believe that Ms Lavelle was permanently incapable of discharging the duties of her employment on the date she left (22 July 2007) and that, as a result, he had not completed a Form LPS9.
11. LCC issued a stage two IDR decision in December 2008. In their letter to Ms Lavelle, LCC said that they had received confirmation from Dr Ibbotson that the medical evidence did not indicate that she was permanently incapable of discharging efficiently the duties of her employment from the date her employment ceased. They went on to say that Dr Ibbotson had, however, certified her as permanently incapable of carrying out her former employment since 1 May 2008.

12. Ms Lavelle’s deferred benefits were put into payment on the grounds of ill health with effect from 1 May 2008.

13. Following an enquiry by Ms Lavelle’s TPAS adviser, LCC asked Dr Ibbotson to comment further. In an e-mail dated 9 January 2009, Dr Ibbotson said,

“In answer to the comment about a further review to assess the impact of treatment then I would answer that by saying that Dr McKenzie knew that an attendance panel meeting was imminent and was asked to give an opinion at that time for the panel and therefore did not have the luxury of a review to reassess the employee. Ms Lavelle was dismissed at the panel meeting so no follow up was required.

You are correct in that I was asked to give a second opinion on 6/11/08 and I did this by seeing Ms Lavelle and getting an up to date opinion from her psychiatrist Dr Gaskell. As you know from the records I felt on balance of probability that Ms Lavelle was not permanently incapable of discharging efficiently the duties of her employment with her employing authority because of ill health at the time of leaving her employment on 22/7/07.”

Response from LCC

14. LCC have made the following points:

Ms Lavelle was informed of her right to appeal against the decision to terminate her employment. She chose not to appeal against this decision, but later submitted a complaint under the IDR procedure regarding the non-release of her pension benefits. Ms Lavelle did not appeal against the ‘employment decision’ that her employment should be terminated on the basis that she was ‘unfit for any work at this time (30 July 2007)’. On that basis, it is arguable that she accepted this fact.

The Regulations state that an employer must obtain a certificate from an IRMP qualified in occupational medicine as to whether, in his opinion, the member is permanently incapable of discharging efficiently the duties of the relevant employment. Dr McKenzie said that Ms Lavelle’s incapacity for work could not be considered permanent because the full range of treatment options had not been explored and exhausted. He was asked, at stage one of the IDR procedure, if he felt that Ms Lavelle had tried all aspects suggested or did treatment options remain unexhausted. The response was that the advice was in keeping with the evidence available at the time and no further evidence had been sought because the Attendance Panel had concluded the case.
The correct questions were asked of the IRMP on the basis that it is a reasonable assumption to believe that he would have taken into account the likely efficacy of any remaining treatment options at the time of advising the employer.
It is also worth noting that, assuming that future treatment options might continue over a prolonged period of time and given Ms Lavelle’s age, how likely is it that all treatment options will have been exhausted before she reaches her 65th birthday taking into account medical advances resulting in new treatment options for her condition.

The stage one decision was made on the evidence provided by a qualified IRMP. It was within the range of decisions which a reasonable decision maker could have reached in the circumstances. In making a determination in terms of the permanency of ill-health, how can anyone be certain regarding future medical interventions which may offer improved treatment outcomes.

They have a file note (copy not provided) of a telephone call from Dr McKenzie, on 25 March, in which he said he had received a report from Ms Lavelle’s consultant psychiatrist and the “prognosis was NOT permanent”. This supports the view taken by their occupational health adviser that Ms Lavelle was not permanently incapacitated at the time her employment ceased in July 2007. The report from the consultant psychiatrist would need close examination to “flush out what is a key issue”.
Conclusions
15. In order to receive a benefit under Regulation 27, Ms Lavelle had to have left her employment with LCC because she was “permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with [LCC] because of ill-health or infirmity of mind or body”. Her employment with LCC ceased on 27 July 2007 and, therefore, this was the date at which she needed to have met the eligibility criteria.

16. Ms Lavelle’s case was assessed by Dr McKenzie in the first instance. His advice to LCC was that Ms Lavelle was not permanently incapacitated (as defined in Regulation 27) because “the full range of treatment options for her medical condition [had] not been explored and exhausted”. However, eligibility under Regulation 27 does not require the member to have fully explored and exhausted all treatment options. The medical adviser should be asked to make an assessment as to the likely efficacy of any remaining treatment options in order to be able to say, on the balance of probabilities, whether the member is permanently incapacitated. LCC should have asked Dr McKenzie to go a step further and give a view as to the likelihood of Ms Lavelle resuming her duties with them if she received treatment. He did say that “Control of her symptoms [was] to be expected with further medical treatment, with improvement to be expected within the next 3 months”, but he did not say whether the anticipated improvement would be sufficient for Ms Lavelle to resume her duties with LCC.

17. LCC have suggested that it would be reasonable for them to assume that Dr McKenzie had considered the likely efficacy of untried treatment. Where the doctor makes no reference to having had such consideration and the employer does not seek any clarification, I do not find that it is safe to make such an assumption.

18. The decision as to whether Ms Lavelle was eligible to receive benefits under Regulation 27 was for LCC to make. It is true that they were required to obtain a certified opinion from an IRMP (Regulation 97), but the decision was for them to make. In doing so, LCC are expected to follow some, by now, well established principles. Briefly, they:

must take into account all relevant matters and no irrelevant ones;

must ask themselves the correct questions;

must direct themselves correctly in law (in particular, they must adopt a correct construction of the Rules/Regulations;

must not arrive at a perverse decision.

19. A perverse decision is taken to mean a decision which no reasonable decision maker, properly directing itself, could arrive at in the circumstances. It is not my role to review the medical evidence and come to a decision of my own. In this I am guided comments made by the Vice Chancellor, Sir Richard Scott, in Edge v Pensions Ombudsman [1998] 2 All ER 547 (later upheld by the Court of Appeal). He explained,
“The judge may disagree with the manner in which trustees have exercised their discretion but … Their exercise of the discretionary power cannot be set aside simply because a judge, whether the Pensions Ombudsman or any other species of judge, thinks it was not fair.” 

Although the Vice Chancellor was referring to the exercise of a discretion, the same principle applies to a decision made under Regulation 27. If LCC’s decision is within the range of decisions which a reasonable decision-maker could have reached in the circumstances, there would be no grounds for me to ask for it to be reviewed.

20. The evidence does not indicate that LCC took any irrelevant matters into account or that they overlooked anything of relevance. However, as I have indicated above, I do not find that they asked the right question of Dr McKenzie; namely, whether Ms Lavelle would be permanently incapacitated after receiving the treatment he thought was still untried. The decision was not, therefore, reached in accordance with the above principles and this is sufficient justification for me to ask them to review it.
21. LCC also informed Ms Lavelle that “in the absence of a signed certificate from an [IRMP] prior to [her] dismissal, [LCC] ... was unable to authorise the payment of ill-health benefits”. By the time this letter was written, Ms Lavelle’s case had already been reviewed by Dr McKenzie. He had expressed the view that she was not permanently incapacitated and should have been asked to provide a certificate to that effect. What I take LCC to mean is that they were unable to authorise payment of ill-health benefits in the absence of a certified opinion from an IRMP to the effect that he thought Ms Lavelle was permanently incapacitated. In fact, whilst LCC are required to obtain the opinion of an IRMP, they are not bound by that opinion and must come to a decision of their own. In view of this, I do not find that LCC came to the initial decision not to pay Ms Lavelle benefits under Regulation 27 in a proper manner.

22. Ms Lavelle appealed against the decision not to award her ill-health retirement under the IDR procedure. LCC have pointed out that she did not appeal the decision to terminate her employment on the grounds that she was unfit for work at that time and suggest that it is arguable that she accepted this. There was no reason for Ms Lavelle to appeal the decision to terminate her employment; she too was of the view that she was unable to return to work. Ms Lavelle wanted to appeal against the decision not to award her ill health retirement under the LGPS Regulations and the IDR procedure was the correct way for her to do this.
23. LCC say that their stage one decision was made on the basis of the evidence provided by a qualified IRMP (Dr McKenzie). They have referred to a telephone call from Dr McKenzie in which he is reported to have said that he had received a report from Ms Lavelle’s consultant psychiatrist and “prognosis was NOT permanent”. The report referred to would be that provided by Dr Gaskell in June 2007 which did not include a prognosis that Ms Lavelle’s incapacity was not permanent. It is more likely, therefore, that Dr McKenzie was simply reiterating what he had said in his previous report, that is, that Ms Lavelle’s incapacity could not be considered permanent while there were as yet untried treatment options. The stage one decision, therefore, simply repeated the flaws in the original decision.
24. LCC have asked how it is possible to ever be certain as to the permanency of ill-health in view of the possibility of future advances in medical science. I should, therefore, make it clear that, when an IRMP is asked to give an opinion on the permanence of a member’s incapacity (including the likely efficacy of untried treatment), he is only being asked to consider such treatments as are currently available. The IRMP will not need the use of a crystal ball.
25. Ms Lavelle further appealed against the decision and her case was reviewed by Dr Ibbotson, who completed Form LPS11 in December 2008. He stated that Ms Lavelle was permanently incapacitated with effect from 1 May 2008. LCC determined that her benefits should be put into payment from 1 May 2008. Since this date was later than the date her employment ceased, the benefits could not be paid under Regulation 27, but had to be paid under Regulation 31 (deferred benefits). However, Dr Ibbotson gave no reason for choosing 1 May 2008; nor is it obvious from the medical evidence. LCC do not appear to have asked him for clarification, which reinforces the view that they felt themselves bound by the IRMP’s opinion and that their role was simply to rubberstamp it. In fact their role is to weigh up the available evidence and come to a decision. It is an accepted principle that the weight given to any of the available evidence is for the decision maker to determine; as illustrated by another fairly recent case (Sampson and others -v- Hodgson and others [2008] All ER (D) 395 (Apr)) in which the judge said,
“If the trustees fail to take into account any relevant evidence or material, their decision can be set aside as having been improperly reached. But provided they take it into account, the weight to be given to that evidence or material is entirely a matter for the trustees, not the Ombudsman or (on appeal) the Court. The Trustees may take evidence or material into account but give it very little weight. Indeed, they can take it into account but assign it no weight at all …”
However, the evidence does not suggest that LCC went through any kind of weighing up process.

26. It is true that Dr Ibbotson was asked for further comment when TPAS took up Ms Lavelle’s case. He stated that he “felt on balance of probability that Ms Lavelle was not permanently incapable of discharging efficiently the duties of her employment with her employing authority because of ill health at the time of leaving her employment on 22/7/07”. However, he did not explain why (or what had changed by 1 May 2008). LCC could not weigh up the evidence if they did not have the IRMP’s reasoning for the opinion expressed; nor could Ms Lavelle properly understand why her benefits were not being paid under Regulation 27. LCC needed Dr Ibbotson’s reasoning in order to satisfy themselves that he had not made an error of fact or misunderstood the Regulations (as had Dr McKenzie). As it stands, they are unable to safely say that neither of these things has occurred. Equally, Ms Lavelle needed Dr Ibbotson’s reasoning in order to be able to prepare her appeal.

27. I do not find, therefore, that the appeal process addressed any of the flaws in LCC’s original decision making process. I do not find that they have assessed Ms Lavelle’s eligibility to have benefits paid under Regulation 27 in a proper manner and that this amounts to maladministration on their part. I uphold Ms Lavelle’s complaint.

28. I find that the failure to properly assess Ms Lavelle’s eligibility under Regulation 27 will have caused her considerable stress and inconvenience at a difficult time. It is appropriate that this should be recognised and I have made directions for LCC to pay her a modest amount as redress.

Directions

29. I now direct that, within 21 days of the date of my final determination, LCC shall review Ms Lavelle’s case, having first obtained a further certified opinion from an IRMP who has not previously been involved in her case. Within the same 21 days, they shall also pay Ms Lavelle £300 for the additional stress and inconvenience she has suffered as a result of the maladministration I have identified.

JANE IRVINE 

Deputy Pensions Ombudsman 

14 May 2013
Appendix

Local Government Pension Scheme Regulations 1997 (SI1997/1612) (as amended)

30. At the time Ms Lavelle’s employment ceased, Regulation 27 provided,

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)
The pension and grant are payable immediately.

…

(5)
In paragraph (1)- 

"comparable employment" means employment in which, when compared with the member's employment-

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

31. Regulation 97 provided,

“(1)
Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.
(2)
Any question whether a person is entitled to a benefit under the Scheme must be decided - 



…

(b)
in any other case by the Scheme employer who last employed him.

…

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that - 

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)
he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.

 …

(14)
In paragraph (9)- 

(a)
"permanently incapable" has the meaning given by regulation 27(5), and

(b)
"qualified in occupational health medicine" means –

(i)
holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State; and for the purposes of this definition, "competent authority" has the meaning given by the General and Specialist Medical Practice (Education, Training and Qualification) Order 2003; or

(ii)
being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”
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