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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr B Sass

	Scheme
	Local Government Pension Scheme (LGPS)

	Respondent(s) 
	Brighton & Hove City Council (BHCC)



Subject

Mr Sass has complained that Brighton & Hove City Council have refused him membership of the LGPS.
The Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against Brighton & Hove City Council. Mr Sass was an employee for the purposes of the LGPS, but was required to complete an application form in order to join the LGPS. He was provided with a form, but did not complete and return it.
DETAILED DETERMINATION

Material Facts

1. Mr Sass accepted a post as a Sessional Worker (Contact) with BHCC in September 2007. On 28 September 2007, he signed a confirmation that he had received copies of BHCC’s Code of Conduct for Employees, their Anti-Fraud Corruption Strategy and their Whistleblowing Policy. On 12 October 2007, BHCC wrote to Mr Sass confirming his appointment as a Sessional Worker and enclosed a Casual Workers’ Information Pack. Mr Sass signed to say he had read the Information Pack on 17 October 2007. His first scheduled day at work was 19 October 2007. On 1 November 2007, BHCC e-mailed Mr Sass an Employees Guide to the LGPS and an application form (as attachments). They said that the regulations governing the LGPS were due to change on 1 April 2008 and attached a document entitled ‘LGPS New Look Scheme’. In their e-mail, BHCC said,

“With effect from 1st April 2008 casual workers will only be eligible to remain in or join the scheme if there is a mutuality of obligation to work for a period of at least 92 consecutive days. If you have any queries in relation to your contract of please direct these to the Human Resources Advisor who issued your contract.

If you would like to join the pension scheme, please complete this form ... and return it to ...”

2. Mr Sass states that he was told, on the telephone, that he could only be in the LGPS for six months and that he would lose all his contributions. He has explained that, for this reason, he did not complete and return the application form. Mr Sass argues that the statement by BHCC is incorrect because an active member remains an active member. He suggests that this supports his contention that he was told he would lose his contributions and amounts to maladministration on the part of BHCC.
3. BHCC contacted Mr Sass on two occasions, in December 2008 and January 2009, offering him work, which he did not take up. BHCC also provided Mr Sass with weekly work bulletins, which were sent to all Sessional Workers, outlining available work.

4. In February 2009, Mr Sass contacted BHCC and informed them that he was “temporarily resigning”. (It seems to have been BHCC’s view that this was meaningless as he was not under any obligation to accept work anyway.) He subsequently brought a case for unfair dismissal to an Employment Tribunal.

5. BHCC take the view that Sessional Workers (of whom they employ approximately 80) are not ‘employees’ but ‘casual workers’.

6. BHCC acknowledge that they conceded that Mr Sass was an employee for the purposes of the Employment Tribunal. They say that this was done solely so that Mr Sass could argue his case at the Employment Tribunal. BHCC say that the period for which Mr Sass was deemed to be an employee was not discussed or determined and that they do not accept that he was an employee from the start of his engagement. BHCC also argue that the Pensions Ombudsman does not have the power to decide whether or not Mr Sass was an employee. Mr Sass disagrees with the stance taken by BHCC. He argues that they have conceded that he was an employee and that it is unnecessary for the Pensions Ombudsman to revisit this. Mr Sass says that his employment status was established through a series of Tribunal pre-hearings and individual contracts of less than three months duration were explicitly rules out. He also argues that employed status was not a requirement for him to be able to join the LGPS in 2007.

The Casual Workers Information Pack

7. Mr Sass was provided with a copy of this document in October 2007. Relevant extracts from the document are provided below.

“[BHCC] reserves the right not to provide you with work and you are under no obligation to accept work. Accordingly you will not have continuity of employment between engagements.

You will only be treated as having a contractual relationship with the Council for such period or periods as you have signed a time sheet and are actually in attendance.

Your name being on the Register of potential casuals (sic) workers, confers no privileges or contractual benefits or obligations on you. However, if you no longer wish to have the opportunity of even being considered for casual work, please notify us so that your name may be removed from the register.

You are free to work for any other organisation without seeking our approval or notifying us.

When you enter into a specific engagement then the terms and provisions of this Information Pack (or as modified) shall form part of your contract for that engagement and will govern and set out your obligations, rights and benefits under that engagement. This Information Pack does not form a contract in its own right and has no effect between engagements.”
“As you are aware employment is on a casual basis and you will be contacted directly by the manager of the establishment if and when work is available to offer to you.”
“You will not be paid if you are absent for any reason including sickness.”
“As any employment will be on a casual basis you are not automatically made a member of the Local Government Pension Scheme, however you may elect to join the scheme if you so wish. If you would like a copy of the ‘Pensions Matter[s]’ information pack, please contact Human Resources and arrangements will be made for it to be sent to you.”
The Local Government Pension Scheme Regulations

8. The Regulations in force at the time Mr Sass began working for BHCC were the Local Government Pension Scheme Regulations 1997 (as amended). 

9. Regulation 4 provided,

“(1)
A person may only be an active member if this regulation ... enables him to be one and he is not prevented by regulation 6.

(2) A person may be a member if he is employed by a Scheme employer ...”
10. Regulation 6 concerned eligibility for membership of another statutory pension scheme. Regulation 7 provided,
“(1)
A person who wishes to become an active member must apply in writing to his employer or future employer.

...

(5)
An employee is deemed to have applied to become a member, unless he notified his employer in writing that he did not wish to do so -

...

(6)
But paragraph (5) does not apply -



(a) ...



(b) to casual employees, or



(c) ...”
11. Regulation 19 provided that a member became entitled to benefits under the LGPS when his total membership amounted to at least three months (or a transfer value had been credited to him). ‘Membership’ was defined in Regulation 9 (so far as is relevant) as those periods for which the member had paid (or was deemed to have paid) contributions unless those contributions had been returned to him. Regulation 87 provided that, if a member left with less than three months’ membership, his contributions (less tax) could be returned to him. The member could waive the right to a return of contributions and would then lose the right if he rejoined the LGPS within one month and one day. 

12. On 1 April 2008, the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations came into force.

13. Regulation 2 defined ‘Active Member’ as,

“(1)
An employee of a body listed in -

(a) Chapter 1 of Part 2 of;

(b) Chapter 1 of Part 5 of; or

(c) Schedule 2 to



the 1997 Regulations is an active member of the Scheme.
(2)
But a person is not an active member unless he is employed under a contract of employment of more than three months' duration.

(3)
An active member of the 1997 Scheme is an active member of the Scheme for as long as he continues in Local Government Pension Scheme employment.”

14. The Local Government Pension Scheme (Administration) Regulations also came into force on 1 April 2008. Regulation 4 covered ‘General eligibility for membership’

“(1)
A person may only be an active member of the Scheme if -



(a) this regulation, ... ; or


(b) regulation 2(3) of the Benefits Regulations 

enables him to be one and he is not prevented by regulation 12.

(2)
A person may be an active member if he is employed by a body which is listed in Schedule 2 ...”

15. Regulation 12 related to membership of other public service pension schemes.

16. Regulation 13(1) stated,

“(1)
A person other than an employee of an admission body who is eligible to be an active member of the Scheme on the day his employment begins becomes an active member on that day unless he notifies his employer in writing before his employment begins that he does not wish to become a member on that date.”

17. The Regulations were amended in May 2008. Regulation 2 of the Benefit, Membership and Contributions Regulations then provided,

“(1)
The term “active member” in relation to the Scheme is to be construed in accordance with regulation 4(1) of, and Schedule 1 to, the Administration Regulations.

(2)
An active member of the 1997 Scheme is an active member of the Scheme for as long as he continues to be in employment which makes him eligible to be such in accordance with Part 2 of the Administration Regulations.

(3)
But a person is not an active member unless he is employed under a contract of employment for at least three months.”

18. Regulation 4 of the Administration Regulations was not amended. The Regulations have since been further amended (in particular, the requirement for a contract of employment lasting at least three months was removed in 2012).

Other relevant legislation

19. Section 230 of the Employment Rights Act (ERA) provides,

“(1)
In this Act “employee” means an individual who has entered into or works under (or, where the employment has ceased, worked under) a contract of employment.

(2)
In this Act “contract of employment” means a contract of service or apprenticeship, whether express or implied, and (if it is express) whether oral or in writing.

(3)
In this Act “worker” ... means an individual who has entered into or works under (or, where the employment has ceased, worked under) - 



(a)
a contract of employment, or 


(b)
any other contract, whether express or implied and (if it is express) whether oral or in writing, whereby the individual undertakes to do or perform personally any work or services for another party to the contract whose status is not by virtue of the contract that of a client or customer of any profession or business undertaking carried on by the individual;
and any reference to a worker’s contract shall be construed accordingly. 

(4)
... 

(5)
In this Act “employment” - 


(a)
in relation to an employee, means (except for the purposes of section 171) employment under a contract of employment, and 


(b)
in relation to a worker, means employment under his contract; 



and “employed” shall be construed accordingly.”

Conclusions
20. Under the 1997 Regulations, Mr Sass was eligible to be a member of the LGPS if he was “employed by a Scheme employer” (my emphasis). Under the ERA, ‘employment’ is defined as employment under the relevant contract and the Act goes on to say that ‘employed’ should be construed accordingly.
21. Mr Sass does not appear to have had any contract of employment other than the Information Pack. The Information Pack specifically states that it does not form a contract in its own right. However, it does provide for Mr Sass to have a contractual relationship with BHCC “for such period or periods as [he had] signed a time sheet and [was] actually in attendance” and that its “terms and provisions ... shall form part of [his] contract for that engagement”. The ERA’s definition of ‘contract of employment’ is quite wide and includes a contract of service, whether express or implied. ‘Contract of service’ is not defined in statute, but the Information Pack would appear to be of that ilk. It certainly has some of the characteristics which case law has identified as requirements for a contract of service, for example, personal service and control
. However, it specifically states that BHCC are under no obligation to provide work and Mr Sass is not obliged to accept work. For a contract of employment to exist there must be mutuality of obligation.

22. The situation would appear to be that Mr Sass worked for BHCC on a series of short term contracts. Whilst he was working (and completing time sheets), it would not be stretching matters too far to find that a contract of employment (contract of service) existed. However, in view of the lack of mutuality of obligation in the interim periods, it might be difficult to find that a continuous umbrella contract existed from 2007 to 2009
. Adopting the accepted approach to the construction of pension scheme documents, that is, a practical and purposive approach, it would not place any great strain on the language of the Regulation to find that ”employed” in this context included those periods for which Mr Sass worked for BHCC. This was evidently the view of the person who drafted the Information Pack because it states that Mr Sass may elect to join the LGPS. Therefore, during the periods he actually worked for BHCC (and completed time sheets) prior to April 2008, Mr Sass could be regarded as “employed” by them and eligible to join the LGPS under Regulation 4 of the 1997 Regulations (if he opted to do so).
23. Both BHCC and Mr Sass have argued that I should not seek to determine whether he was an employee. I may, however, decide whether Mr Sass was entitled to become a member of the LGPS. To the extent that this requires a determination of his employment status, I may make one. Mr Sass argues that his employment status was determined by the Employment Tribunal. In fact, the Tribunal did not make a finding because BHCC conceded that Mr Sass had sufficient continuity of employment for him to bring his claim and they proceeded on that basis. That being said, I do not find it necessary to make such a determination in Mr Sass’ case because of Regulation 7.
24. Given the nature of Mr Sass’ employment with BHCC, he came under the exception in Regulation 7(6) and could not be deemed to have applied to join the LGPS. He was required to complete and submit an application form. BHCC sent Mr Sass an application form on 1 November 2007, but he did not return it. Mr Sass has explained that this is because he was told that he could only join the LGPS for six months and might lose his contributions after April 2008. It would not have been correct to say that Mr Sass would “lose” his contributions after April 2008. However, given his working pattern, it was entirely possible that he may not have been accruing membership on 1 April 2008 and would not have been eligible to rejoin after that date. In order to be entitled to any benefit under the LGPS, Mr Sass’ total membership had to amount to at least three months. If his membership was less than three months, his contributions would be returned to him (less tax). Thus, he would not have lost his contributions, but might not have accrued sufficient membership to entitle him to any alternative benefit. Mr Sass has also pointed out that BHCC’s statement that a casual worker would only be able to remain in the Scheme if there was mutuality of obligation to work for at least 92 consecutive days is incorrect under Regulation 2(3). Regulation 2(3) of the 2008 Regulations (as they stood in April 2008) provided for an active member of the 1997 Scheme to remain an active member for as long as he continued in LGPS employment. The Regulation was amended in May 2008. At the time of BHCC’s e-mail, had Mr Sass been an active member as at 1 April 2008, he could have remained in the Scheme for the duration of his LGPS employment.
25. Unfortunately, there is no written record of the conversation and it would not be safe to base any finding on a single individual’s recollection. The eligibility criteria under both the 1997 and 2008 Regulations are not straightforward and there would have been considerable scope for misunderstanding by either party to such a telephone conversation. In view of this, it would not be safe to find maladministration on the part of BHCC on the basis of Mr Sass’ recollection alone. (I do not find that BHCC’s reference to requiring mutuality of obligation for at least 92 days in their e-mail enables me to determine the content of an entirely separate telephone conversation about contributions.) In addition, BHCC had provided Mr Sass with both a guide to the existing LGPS provisions and the imminent changes. He, therefore, had access to alternative sources of information about his potential eligibility. It is also the case that, in their e-mail, BHCC asked Mr Sass to complete and return the application form if he wanted to join the LGPS. The evidence does not support a finding that Mr Sass was prevented from completing and returning an application to join the LGPS by any maladministration on the part of BHCC.

26. Since Mr Sass did not apply to join the LGPS prior to 1 April 2008, he could not have benefitted from the protection offered by Regulation 2(3) of the 2008 Regulations. After 1 April 2008, Mr Sass required a contract of employment of more than three months’ duration in order to be eligible to join the LGPS, which he did not have.

27. In summary, Mr Sass was a casual employee of BHCC for the purposes of the 1997 LGPS Regulations and, therefore, eligible to join the scheme. However, he was required to complete and return an application form in order to do so. Mr Sass did not complete and return the relevant form, which had been supplied by BHCC, and, therefore, did not become a member of the LGPS. Mr Sass was not prevented from returning the form by any maladministration on the part of BHCC. I do not uphold his complaint.
TONY KING 

Pensions Ombudsman 

17 July 2013 
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