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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr Ronald Garford

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondent(s) 
	Essex County Council (the Council)

Vehicle Lease & Service Limited (VLS)


Subject

Mr Garford complains about the level of ill health early retirement benefit that he has been awarded from the Scheme.
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be upheld against VLS and the Council because: 

· VLS rejected Mr Garford’s request for ill health retirement in 2008 without knowing the rationale behind the independent registered medical practitioner’s recommendation. 

· VLS failed to properly advise Mr Garford of his rights to appeal the 2008 decision. 

· VLS failed to consider properly the likelihood of Mr Garford obtaining gainful employment or the availability of untried treatments and what their likely effect would be when making its 2010 decision.
· The Council ought to have recognised at Stage 2 of IDRP that Mr Garford’s application had not been considered properly and remitted the matter back to VLS at that time.
DETAILED DETERMINATION

Scheme Regulations
1. Relevant to this complaint are the Local Government Pension Scheme Regulations (1997) (the 1997 Regulations) and the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2008 Regulations) set out in full at Appendix 1 to this Determination. The 2008 Regulations included a six month transitional period (to 30 September 2008) requiring a test to be applied to see whether a pension offered under the 1997 Regulations or the 2008 Regulations was more favourable and for the more favourable to then apply.

2. Under the 1997 Regulations, the test for payment of an incapacity pension (under regulation 27) is whether a member is permanently incapable of discharging efficiently the duties of their employment or any other comparable employment because of ill health or infirmity of mind or body. The level of enhancement is prescribed under regulation 28 and is related to the member's scheme membership.

3. The relevant provision under the 2008 Regulations is contained regulation 20. There are three tiers of pension:

· Tier 1 - Permanently incapable and no prospect of obtaining gainful employment before age 65 (can never work again). The pension is based on accrued membership plus enhancement of 100% of service to age 65.
· Tier 2 - Permanently incapable and no prospect of obtaining gainful employment within three years of leaving but likely to before age 65. The pension is based on accrued membership plus enhancement of 25% of service to age 65.
· Tier 3 - Permanently incapable of current job but able to obtain gainful employment within three years of leaving. The pension is based on accrued membership only with no enhancement. The pension would be suspended on re-employment and is subject to review after 18 months. The Regulations provide that Tier 3 benefits can be uplifted to Tier 2 benefits within three years of leaving employment.
Material Facts
4. Mr Garford was born on 2 March 1950. He was employed by the Council as Head of Transport from 21 April 1997 to 30 April 2008 and was a member of the Scheme. 
5. On 7 July 2007 Mr Garford was suspended from working pending a disciplinary hearing (which was subsequently withdrawn) and on 17 July 2007 he went on long term sick leave suffering from stress. He did not return to work. During his sickness absence Mr Garford was reviewed by the Council’s occupational health advisers (OHS). 

6. In a report dated 7 February 2008, the OHS physician said Mr Garford was currently unfit for both work and to attend a disciplinary hearing. The report concluded “If his view of the situation pertaining to work is born (sic) out by an independent examination of the factors put forward by him, then a return to work would be unlikely to be successful unless those issues were addressed…” 
7. The next report from the OHS physician was dated 3 April 2008 and said that Mr Garford remained unfit for work. 

8. On 1 May 2008, Mr Garford’s employment was transferred under TUPE to VLS. 

9. Following the transfer of his employment Mr Garford continued to be reviewed by BUPA Health at Work (BUPA), VLS’ occupational health advisers. 
10. BUPA requested further information from Mr Garford’s GP who said in a letter dated 27 August 2008:

“Mr Garford’s mental state is closely linked to the amount of stress he is under regarding his employment and ongoing dispute with the Council. I do not feel there is an underlying medical disorder…I am unable to predict a likely return to work date so unless the circumstances of working conditions are changed I do not anticipate him returning to work.”  

11. On 28 August 2008, BUPA wrote to VLS and said there was no prospect of Mr Garford returning to work for the foreseeable future. 

12. Mr Garford’s case was referred to an independent registered medical practitioner to provide an opinion on ill-health retirement. The independent registered medical practitioner was provided with Mr Garford’s occupational health records from the Council and from VLS, the report from Mr Garford’s GP, dated 27 August 2008, and a copy of Mr Garford’s job description from his employment with the Council.  
13. The independent registered medical practitioner completed the Certificate of Permanent Incapacity on 29 September 2008 having ticked box B2, indicating that the ill health test under the 1997 Regulations had not been met, and box B4, indicating the ill health test under the 2008 Regulations had not been met. The accompanying letter to VLS said “based on the information that I have been given, Mr Garford is not permanently incapable of efficiently discharging the duties of his employment.”

14. On 1 October 2008, Bond Dickinson, the legal advisers for VLS and the Council, informed Mr Garford, via his solicitors (Backhouse), that his application for ill health retirement had been refused. The letter did not provide the reason why the application had been declined or give any details of Mr Garford’s right to appeal the decision but said that VLS would pay for a course of counselling for Mr Garford. 

15. On 14 October 2008, Mr Garford wrote to the independent registered medical practitioner raising concerns. He said that an incorrect job description had been used, the independent registered medical practitioner had not been in possession of all the documentation and facts and the assessment was based on the documentation supplied rather than an assessment in person. 
16. The independent registered medical practitioner responded to Mr Garford on 20 October 2008 and said:

“In relation to part A of the form and your job title, this was information supplied to me and I played no part in terms of filling in that section of the form. If this is incorrect, then I would recommend that you take that up with your employer as it is outside my control…

The Occupational Health documentation I was describing was actually the report from [BUPA] which I assumed as it was sent to me, had been passed on with your consent. The report addressed the issue of your absence from work due to ill health.

…my role with respect to your case is purely to give independent medical advice about Ill-Health Retirement. In order to give such an opinion, it is based on having appropriate information both from the Occupational Health Service of your employers [BUPA] and also any medical reports that were related. The medical report that I used was from your General Practitioner. 
My role in the assessment is to determine whether or not, based on the facts in front of me, you are permanently incapable of returning to work and that all options of treatment have been explored. 

In my opinion, reading through all the documentation made available to me, I did not feel that all options had been explored; hence I declined the application for Ill Health Retirement.”

17. On 1 April 2009, Mr Garford was assessed again by BUPA who said he was suffering from a distinctive stress related illness most likely aggravated by the on-going disciplinary process. The letter concluded that Mr Garford would not be able to return to work in his substantive capacity before his normal retirement age and that ill-health retirement should be considered once the disciplinary matter had been concluded. 

18. On 21 May 2009, Backhouse wrote to VLS and said Mr Garford was prepared to keep on hold matters in respect of the disciplinary and grievance proceedings whilst VLS revisited the opportunity of ill-health retirement.

19.  On 8 September 2009, Backhouse wrote to Bond Dickinson and said:

“When we wrote to you confirming that our client was prepared to consider holding matters in respect of a potential disciplinary and grievance while you revisit the opportunity of ill health retirement the position had changed and we cannot agree to hold matters any longer. We wrote to you at that time, on your request, in order for the ill health retirement position to be revisited together with a Compromise Agreement. Subsequent to our letter of 19th [21st] May 2009 our client was only made one offer which was not acceptable to our client. We then subsequently contacted you on 8th July 2009 by phone. It took you a further 3 weeks to return our call…”

20. Bond Dickinson responded, on 24 September 2009, and said that a decision had been made to take no further disciplinary proceedings and the matter of the grievances raised by Mr Garford would be dealt with as a matter of urgency. The letter said:

“You have now stated that your client wishes to be considered for ill health retirement quite apart from the issue of a compromise agreement. Our client has no objection to commencing a process in relation to ill health retirement outside of a compromise agreement. However, our client is mindful that the last time your client was put forward for ill health retirement the request was rejected on grounds of the medical report that was provided in relation to your client’s condition…Accordingly, our client is concerned that if a medical report is prepared in relation to your client concerning ill health retirement prior to your client’s grievances being dealt with, this may again result in the request being rejected…In view of this you may agree that the appropriate course of action is to conclude your client’s grievances prior to putting your client forward for ill health retirement.”

21. Backhouse responded on 9 October 2009 confirming that Mr Garford wished to be considered for ill-health retirement as soon as possible.     
22. On 12 November 2009, Backhouse wrote again to Bond Dickinson and said that VLS’ reluctance to put Mr Garford forward for ill-health retirement constituted victimisation, a failure to make reasonable adjustments under the Disability Discrimination Act and a fundamental breach of Mr Garford’s contract of employment. 

23. Bond Dickinson responded on 19 November 2009 and said that VLS were prepared to agree to refer Mr Garford for ill-health retirement despite the fact that the grievance procedure had not been completed and their concerns that the independent registered medical practitioner may not recommend Mr Garford for ill-heath retirement. The letter also referred to a proposed redundancy programme and asked whether Mr Garford wished to consider volunteering for redundancy.

24. Backhouse confirmed on 4 December 2009 that Mr Garford wished to be considered for ill-health retirement. The letter listed the medical documents to be provided to the independent registered medical practitioner and included the following:

The OHS referral forms 7030A.
OHS reports dated 7 February 2008, 3 April 2008, 28 August 2008 and 1 April 2009.
GP reports dated 27 August 2008.  
Independent registered medical practitioner’s report dated 29 September 2008.
GP’s letter’s dated 28 November 2008 and 18 March 2009 both of which are in relation to Mr Garford’s personal injury claim.  The first said that Mr Garford was unlikely to return to any type of employment in the near future and “probably improvement will not occur during his working lifetime.”  The second letter said that counselling would be of little value to Mr Garford.  

25. On 8 January 2010 Bond Dickinson wrote to Backhouse and listed the documents as referred to in the letter of 4 December 2009 that they had been unable to locate and asked that these be provided.  

26. On 15 January 2010 Bond Dickinson sent an email to Backhouse suggesting a number of potential venues where Mr Garford could be assessed by an independent registered medical practitioner. Backhouse responded on 20 January 2010 and said that a decision could not be made unless they were advised of the names of the independent registered medical practitioners. Bond Dickinson confirmed on 22 January 2010 that they were unable to provide this information. 

27. Backhouse confirmed Mr Garford’s preferred choice of venue on 2 February 2010. 

28. On 15 February 2010, VLS sent a letter of instruction to the independent registered medical practitioner at the venue Mr Garford had selected along with a job description for Mr Garford and the medical evidence they had been able to locate as listed in the letter of 4 December 2009.  The letter confirmed that the remaining medical reports would be provided by Mr Garford.
29. The independent registered medical practitioner saw Mr Garford on 23 February 2010 and recommended that Mr Garford should be awarded a Tier 3 Ill health retirement pension on the basis that he had not received the “full gamut of treatment.”  
30. On 4 March 2010 Backhouse wrote to Bond Dickinson expressing the view that Mr Garford should be awarded a Tier 1 Ill-health retirement pension with the reasons why. The letter said that the independent registered medical practitioner had not supported his comment about the “full gamut of treatment” and that the assessment was flawed on the basis that the job description used was that for Mr Garford’s job with the Council.          

31. VLS referred the matter back to the independent registered medical practitioner for clarification as to the reasoning behind the decision to recommend a Tier 3 ill-health retirement pension. 

32. The independent registered medical practitioner responded on 23 March 2010 and said:

 “I reached a diagnosis of anxiety and depression which had been going on for some time. On reviewing the treatment you had been given to date, I can conclude that the therapy had been relatively rudimentary and a Mental Health Specialist has a wide range of options, which could be successfully applied to make you better.

If these therapies were applied, I estimate that Ronald GARFORD would be able to obtain gainful employment by three years.”  
33. On 19 April 2010, Bond Dickinson wrote to Backhouse setting out VLS’ current thinking in relation to Mr Garford’s ill health retirement and invited Mr Garford to provide further comments before a final decision was made. The letter said: 

“While our client appreciates that a number of other doctors have assessed Mr Garford in addition to [second independent registered medical practitioner], the only doctors to have specifically assessed Mr Garford for the purposes of an ill health retirement request, against the criteria specified in relation to ill health retirement under the Local Government Pension Scheme are [first independent registered medical practitioner] and [second independent registered medical practitioner]. [First independent registered medical practitioner] was of the view that Mr Garford’s ill-health retirement request should be rejected and, while [second independent registered medical practitioner’]’s view was that Mr Garford met the criteria to be awarded Tier 3 ill-health retirement, but no higher than this. 

Since [second independent registered medical practitioner] is the doctor who has most recently assessed Mr Garford in respect of ill-health, our client, having taken into consideration Mr Garford’s views as to why Tier 1 ill health retirement is more appropriate than Tier 3, currently takes the view that the award of a Tier 3 ill-health retirement is the most appropriate decision in this case.”

34. On 15 June 2010, VLS served formal notice on Mr Garford that his employment would be terminated on grounds of “permanent incapacity due to ill-health” with effect from 16 September 2010. The letter also informed Mr Garford that he had been awarded a Tier 3 ill-health retirement pension which would be reviewed after 18 months and advised Mr Garford of his right to appeal the decision.   

35. On 8 December 2010, Backhouse wrote to the Council appealing the decision to award a Tier 3 ill-health retirement pension. The letter explained that Mr Garford had taken the decision to bypass Stage 1 of the Internal Dispute Resolution Procedure (IDRP) on the grounds that he did not believe VLS would act fairly and professionally in their approach to his appeal. Mr Garford’s appeal can be summarised as follows:

Second independent registered medical practitioner’s assessment 

· The report is scant and the description of his symptoms is very limited and cautious.
· Unwilling to elaborate when asked for more information.

· Failed to act on multiple medical opinions.

· Disregard medical evidence in order to follow guidance issued for independent registered medical practitioners.

· Failed to provide details of counselling.

· Used an incorrect job description to make the assessment.

First independent registered medical practitioner’s assessment
· Did not examine him during the assessment.
· Used an incorrect job description to make the assessment.

· Did not use relevant documentation.

VLS

· Ignored medical opinion and failed to take appropriate action to prevent further deterioration of his health.
· Victimised him. He was pressurised to sign a compromise agreement.

· Failed to allocate him a position and provide a job description.

· Refused to consider redundancy.

· Failed to progress recommendation in the letter of 9 June 2010.

· Failed to obtain sufficient detail from [second independent registered medical practitioner] to permit a meaningful evaluation of the factors.

· Failed to challenge [second independent registered medical practitioner]’s recommendation.  

· Failed to perform a proper ill health retirement evaluation.
· Failed to provide counselling details.

· Failed to provide the independent registered medical practitioners with a correct job description. 

36. A copy of Mr Garford’s appeal letter was sent to VLS who wrote to the Council on 24 December 2010 setting out its reasons for awarding a Tier 3 ill-health retirement pension.   

37. Mr Garford was provided with a copy of VLS’ letter of 24 December 2010 and was invited to make comments which he did on 8 March 2011.
38. On 17 May 2011, the Council provided its Stage 2 IDRP decision as follows:
“I have considered your representations and those of VLS…I find that the VLS decision to grant Mr Garford IHR at tier 3 should remain.”

39. In response to the Stage 2 IDRP decision Backhouse wrote to the Council on 3 June 2011 and said that there was a potential conflict of interest as the Stage 2 IDRP Appointed Person was also involved in Mr Garford’s personal injury claim against the Council.

40. The Appointed Person responded on 13 June 2011 and confirmed that he had no involvement with Mr Garford’s personal injury claim which was being handled by the Personal Injury and Insurance Team. The letter said that if Mr Garford remained of the view that there was a conflict of interest steps would be taken to appoint another lawyer from a different local authority to make a fresh Stage 2 IDRP decision. 

41. On 23 June 2011 Backhouse wrote to the Council enquiring about the timescale for completion of the process and confirming that Mr Garford agreed in principle to the appointment of an external advisor subject to confirmation of their identity.

42. The Council confirmed the name of the external advisor on 6 July 2011.

43. The external advisor provided his Stage 2 IDRP decision on 23 October 2011 as follows:    
“…I have attempted to divorce the issues regarding his work related grievances against Vehicle Leasing and Service Ltd and the decision regarding his entitlement to pension benefits. Whilst I appreciate that these cannot be simply separated; it is my view that the question to be addressed is Mr Garford’s ability to undertake “gainful employment” in the future. This decision should be based on whether Mr Garford’s condition could improve in the future to allow him to undertake “gainful employment”.
I note that Mr Garford has claimed that Vehicle Leasing and Service Ltd had based their decision using the wrong job description, however in my view that is not material in their decision, as the job description is only relevant when determining whether Mr Garford was permanently incapable of discharging efficiently that employment it has no relevance in determining his ability to undertake “gainful employment”. 

With regard to Mr Garford’s claim that Vehicle Leasing and Service Ltd had failed to consider relevant factors, I appreciate that medical reports had indicated a high level of anxiety and depression, the prognosis provided would appear to be as to his ability to undertake his usual employment with his current employers to age 65. However, the medical reports also indicate that a resolution of his disputes with his current employers and a cessation of his employment would be a significant aid in addressing his anxiety and depression.

With regard to Mr Garford’s request for ill health retirement in 2008 and the subsequent decision to refuse his application, I have not addressed this issue as in my view if Mr Garford was not satisfied with the decision to refuse his request he should have lodged an appeal under the Internal Disputes Resolution Procedure within six months of being notified of the decision…

…the decision of Vehicle Lease and Service Ltd to award Mr Garford ill-health retirement benefits, payable at tier three was not unreasonable based on the medical evidence available to them.”       

44. On 23 December 2011 Mr Garford, VLS and the Council entered into a compromise agreement in full and final settlement of his employment and personal injury claims.  

45. At the 18 month review Mr Garford’s ill health award was upgraded to Tier 2 effective from 2 January 2013. 

Submissions made on behalf of Mr Garford  
46. VLS and the Council appear to suggest that because Mr Garford was TUPE transferred with the same terms and conditions they are justified to use a job description from his previous employer with non-applicable duties. 

47. The failure to provide an accurate job description is paramount in this matter as health professionals were asked to provide an assessment as to fitness to work without a complete and accurate description of what those duties would entail.

48. VLS did not provide the first independent registered medical practitioner with his version of form 7030A (request for occupational health assessment) which contained pertinent information. In addition the independent registered medical practitioner did not examine him personally and therefore his decision was based on the documentation he was supplied. 
49. Mr Garford did not ask for a personal appointment with the first independent registered medical practitioner.
50. Mr Garford’s case is not the same as the case for Bloomer (84612/1) in that no “untested medical therapies” or “cognitive behavioural therapy” was supported by any of the medical professional Mr Garford consulted. 

51. The medical reports relied upon to support the first independent registered medical practitioner’s view should not be accepted as they were made some time before his report and there is no reference to the GP’s report of 26 January 2010 which gave no optimistic prognosis. 

52. Although a compromise agreement has been signed the legal proceedings have not ended as there are outstanding issues.

53. When the offer of counselling was made Mr Garford had taken advice from his GP who was of the view that no treatment would be of assistance to him while he was still under stress from the on-going dispute. It was based on this advice that counselling was declined.

54. VLS did not properly follow matters up with the second independent registered medical practitioner. Although they wrote to him he did not expand on his response and therefore VLS did not seek the further clarification they thought they required when they initially wrote to him but proceeded without it. 

55. Bond Dickinson were advised that Mr Garford had changed his position on 8 September 2009 only because the negotiations were not productive and the matter was not progressing and the ill health retirement matters could not be put on hold indefinitely.

56. Mr Garford was not advised that he had a right of appeal. 

57. There were many delays in relation to the 2010 decision some of which were caused by the Council because it was discovered that the stage 2 IDRP decision maker had dealt with Mr Garford’s personal injury claim and therefore there was a potential conflict of interest. 

Summary of the Council’s and VLS’ position  
2008 Decision 
Failure to provide a current and applicable job description  
58. Mr Garford transferred to VLS on the same terms and conditions as he had immediately prior to the TUPE transfer. The fact that Mr Garford never undertook any work at VLS does not invalidate or in any way vary the terms and conditions on which he transferred. VLS would, due to the fact of the TUPE transfer and Mr Garford’s continuing absence, have found it extremely difficult to manufacture a different job description. It was always VLS’ position that it would assess whether there was sufficient work for Mr Garford to undertake as and when he confirmed he was fit to return to work. Therefore the job title “Head of Transport” and description of responsibilities commensurate with that role which was provided to the first independent registered medical practitioner was considered correct sand accurate.  
59. Under the 1997 Regulations, Regulation 27 made it a prerequisite of the decision to terminate employment on the grounds of ill health because “the member is permanently incapable of discharging efficiently the duties of that [current] employment or any other comparable employment with his employing authority because of ill health or infirmity of mind or body.” Therefore it was not sufficient that the member was incapable of carrying out just his actual employment but also any other comparable employment. Under Regulation 27 if the first “hurdle” is passed a member is automatically entitled to a “Tier 1” equivalent ill health pension.   

60. Transitional arrangements were put in place under Regulation 20(15) of the 2008 Regulations that members who qualified for ill health retirement under the 1997 Regulations would be no worse off under the 2008 Regulations. The first independent registered medical practitioner was asked to assess Mr Garford before 1 October 2008 and therefore he was required to make an assessment under both the 1997 Regulations and the 2008 Regulations.  Under both the 2008 Regulations and the broader 1997 Regulations the first independent registered medical practitioner determined that Mr Garford was not permanently incapable of carrying out his duties (or comparable employment).

61. Mr Garford has never sought to suggest at any time an alternative job description which could have been provided to the first independent registered medical practitioner. Mr Garford did raise in his submissions to the Stage 2 IDRP appeal in March 2011 that VLS could have varied his job description and responsibilities to a job which was “less stressful” such as in administration or as a workshop cleaner “in which case the IHR assessor may have reached a different conclusion.” VLS and the Council disagree in any event that it would have been reasonable to assume that Mr Garford would have been receptive to any such suggestion to downgrade his job description.

62. In arguing that VLS could have downgraded his former position with the Council to a less stressful position the inference can be drawn that Mr Garford would not have agreed to being assigned a job description which was more stressful. Further if in fact Mr Garford’s responsibilities were less stressful it does not follow that the job description was prejudicial. 
63. The certificate was obtained on the correct basis.

Failure to provide the independent registered medical practitioner with the relevant documentation  
64. Mr Garford refers to two forms 7030A (Request for Occupational Health Assessment). The first was dated 21 August 2007 and was prepared by the Council and the second was prepared by Mr Garford on 9 January 2008. Mr Garford is concerned that his version of the form was not passed to the independent registered medical practitioner. The 2008 Regulations are silent as to what medical evidence the independent registered medical practitioner should base his opinion on, or any requirements on VLS as the employing authority to provide the independent registered medical practitioner with any such evidence. It is a matter of discretion on the part of VLS to decide what documents to make available and it is also a matter of discretion for the independent registered medical practitioner to request any further information he considers relevant.   
65. VLS considered that it was the reports dated 7 February and 28 August 2008 from the occupational health physicians that were relevant and did not consider that either referral form would have a material bearing on the assessment being undertaken by the first independent registered medical practitioner. Mr Garford was given the opportunity to comment on his report before it was sent to VLS but failed to do so.       

Failure to follow correct procedures (the independent registered medical practitioner did not examine Mr Garford).  

66. There is nothing in the Regulations or the guidance to prevent independent registered medical practitioners from forming an opinion about a scheme member based purely on a paper review of the case and without seeing the member in person; this matter is left to the discretion of the approved independent registered medical practitioner.   

Failure to inform Mr Garford of his right to appeal the decision

67. The 2008 Regulations do not provide for a right to appeal against an employing authority’s refusal to terminate a member’s employment on the grounds of ill health retirement. Termination of employment is required before the appeal process under the 2008 Regulations can be invoked.

68. Regulations 55(6) and (7) provide that any question whether a person is entitled to a benefit under the Scheme must be decided by the employing authority after the earlier of (a) the date employment ends, or (b) the date the member gives notice that he wishes to leave the Scheme. Mr Garford’s employment was not terminated until nearly two years later in September 2010. Mr Garford had not given notification that he wished to leave the Scheme and consequently there was no possible way for Regulation 55(7) to apply, no decision which could be made and therefore no appeal process which could follow.
69. The guidance at the time of the 2008 decision states “this does not fetter the right of the scheme member, medical advisers and other interested parties to commence proceedings beforehand, but in regulatory terms, the actual decisions about entitlement and any appeal arising from the determination of that question can only be made on or after termination.”

Failure to progress his ill health retirement in a timely manner

70. Mr Garford has not detailed any specific complaints that the 2008 Decision was not handled in a timely manner and has acknowledged that VLS co-operated in arranging the ill health assessment by the first independent registered medical practitioner promptly to allow a decision to be made before 1 October 2008. The length of time between the 2008 decision and the 2010 decision is immaterial as there was no right of appeal against the 2008 decision. 

2010 Decision

Failure to provide a current and applicable job description

71. VLS and the Council maintain their position that the job description which was provided to the second independent registered medical practitioner was correct and accurate. 
72. Regulation 20(1) makes it a pre-requisite of a decision to terminate employment on the grounds of ill health because the member is permanently incapable of the duties of their current employment and a reduced likelihood of gainful employment. The matter of which tier of ill health provision is not dependent on whether the member can carry out his actual employment but whether he can carry out gainful employment. It is the first “hurdle” to which the job description is relevant. Therefore the job description provided to the second independent registered medical practitioner resulted in a favourable outcome for Mr Garford. 

73. Mr Garford’s complaint is that a Tier 3 pension was awarded as opposed to a Tier 1 pension. In either case the key factor was whether he was capable of undertaking “any gainful employment” and, in that regard, nothing turned on the accuracy of the job description.  

The second independent registered medical practitioner’s opinion  

74. The pro-forma certificate makes it quite clear that the independent registered medical practitioner is required to express an opinion as to which tier of pension the member ought to receive. Consequently the second independent registered medical practitioner did not exceed his authority in expressing his opinion.
75. It is correct to say that VLS judged the second independent registered medical practitioner’s report to be a relevant factor in the decision making process. In that regard the report did influence VLS. However, if the 2008 Regulations did not consider the opinion of the independent registered medical practitioner to be in some way capable of influencing the employer’s decision then there would be very little value in stipulating the need for the independent registered medical practitioner’s certificate. 

76. The second independent registered medical practitioner’s report was just one of the pieces of evidence taken into account by VLS in arriving at its decision to award a Tier 3 pension, but it was not a report which was entirely unsubstantiated to the degree it could be considered perverse to have acted in accordance with that opinion. Further it was not the case that the other medical evidence did not support or was contradictory to the second independent registered medical practitioner’s opinion. Many of the reports refer to the optimism of improvement once the employment issues were resolved. 
77. VLS concluded that Mr Garford could return to gainful employment if his condition could be successfully treated. This was based on the second independent registered medical practitioner’s report that the treatments to date had been “rudimentary” and that a “mental health specialist has a wide range of options …” The extent to which untried treatments were relevant was set out in the Deputy Pensions Ombudsman’s determination for Mrs Bloomer (84612/1). The findings in that determination apply to Mr Garford.   

78. Counselling was offered to Mr Garford by VLS before his employment was terminated but this was refused. 

79. VLS had the opportunity to assess all of the information sent to it and to consider an appropriate decision in relation to Mr Garford’s request for ill health retirement. Having carefully considered the matter VLS considered that it would not be appropriate for it to depart from the second independent registered medical practitioner’s recommendations. 
Failure to provide Mr Garford with reasons for the 2010 Decision

80. VLS were aware that Mr Garford had received the second independent registered medical practitioner’s report setting out the additional explanation of the decision to recommend a Tier 3 pension. VLS provided their reasons for the decision in its letter of 19 April 2010. Specifically, VLS had taken the decision not to go into vast detail as to the reasons for its decision because Backhouse had previously complained that due to Mr Garford’s medical condition he was incapable of absorbing large amounts of information and this should be avoided where ever possible.

Failure to progress his ill health retirement in a timely manner  
81. VLS dispute that Mr Garford’s ill-health retirement request was not dealt with in a timely manner in the circumstances. Mr Garford’s own actions and issues being discussed with his advisers contributed to the timetable. Even if this was not the case no different outcome would have been reached had the matter been dealt with more quickly. 

82. Mr Garford states that the delay was in part due to the fact that the person dealing with Stage 2 of IDRP created a potential conflict of interest. That person made it clear that he had had no involvement in Mr Garford’s personal injury claim and there was no conflict of interest. Notwithstanding this an offer was made for an external advisor to be appointed. The external advisor was appointed within one week of Mr Garford accepting the offer. The total additional time between Backhouse raising the conflict issue and the external advisor being appointed was a little over six weeks. 
Conclusions

83. The Scheme is a statutory scheme set up by, and to be administered in accordance with, Regulations. In this case Mr Garford’s employer had the task of deciding whether he was eligible for ill health retirement and dealing with the first stage of his complaint, while the Council was to deal with the second stage of his complaint. Where employers and administering authorities are carrying out statutory functions it is essential that they do so in accordance with the Regulations.
2008 Decision

84. At the time Mr Garford’s ill health retirement was first considered in September 2008 the 2008 Regulations applied, but as part of the transitional arrangements in place until 30 September 2008, there was a provision that benefits should be no less than under the previous ill health provisions in the 1997 Regulations. 
85. In order to receive a pension under Regulation 27 of the 1997 Regulations Mr Garford had to have left his employment by reason of being permanently incapable of discharging his duties efficiently because of ill health. In order to be entitled to a pension under Regulation 20 of the 2008 Regulations, Mr Garford had to be permanently incapable of discharging efficiently the duties of his current employment and have a reduced likelihood of obtaining any gainful employment before his normal retirement age. 'Permanently' is defined as until, at the earliest, his 65th birthday. The decision as to whether Mr Garford would be entitled to a pension under regulation 27 of the 1997 Regulations, or regulation 20 of the 2008 Regulations, fell to be made by his employer who was, at that time, VLS. 
86. Before making that decision VLS were required to obtain the opinion of an independent registered medical practitioner, who was qualified in occupational health medicine. However, they were not bound by that opinion. The decision remained with VLS.
87. The independent registered medical practitioner had before him Mr Garford’s occupational health records from the Council and from VLS, the report, dated 27 August 2008, from Mr Garford’s GP and a copy of Mr Garford’s job description from his employment with the Council. Mr Garford’s GP said “I do not feel there is an underlying medical disorder…I am unable to predict a likely return to work date so unless the circumstances of working conditions are changed I do not anticipate him returning to work.” The OHS physicians reached a similar view.  None of the physicians commented upon future or untried treatments.

88. The independent registered medical practitioner, who had clearly considered both sets of Regulations, reached the view that “Mr Garford is not permanently incapable of efficiently discharging the duties of his employment” but provided no further details. VLS accepted the independent registered medical practitioner's recommendation and Mr Garford was denied access to his retirement benefits. 
89. Mr Garford then raised some concerns and asked the independent registered medical practitioner to clarify his recommendation. In his response to Mr Garford the independent registered medical practitioner said “My role in the assessment is to determine whether or not…you are permanently incapable of returning to work and that all options of treatment have been explored. In my opinion…I did not feel that all options had been explored”.

90. I have concerns about the approach taken by VLS. Mr Garford’s ill health retirement was rejected on the basis that he was not permanently incapable of efficiently discharging the duties of his employment. The independent registered medical practitioner provided no reasons as to why that might be and VLS accepted his recommendation without question. I have seen no evidence that VLS clarified matters with the independent registered medical practitioner and, whilst I acknowledge that the independent registered medical practitioner later confirmed to Mr Garford that he considered there were untried treatments which had not yet been explored, I cannot see that this information was passed on to VLS for their consideration. It cannot therefore be considered correct to have rejected Mr Garford’s request for ill health retirement without knowing the rationale behind the independent registered medical practitioner recommendation. As a result VLS were not able to explain to Mr Garford the reason why his application had been rejected. Mr Garford was entitled to know the reasons why his application for ill-health retirement had been declined and, in my judgment, VLS’ failure to provide an adequate explanation amounts to maladministration.
91. Mr Garford says that VLS failed to provide a current and applicable job description. There is no dispute that the job description given to the first independent registered medical practitioner was that for Mr Garford’s previous role with the Council. Nor is there any dispute that, because Mr Garford was on sick leave when his employment was transferred to VLS, and so was never given a specified role within VLS and consequently, there was no corresponding job description. 
92. VLS were seeking not just advice about Mr Garford’s medical condition but also an opinion as to whether the Scheme’s criterion was met. In seeking such advice they needed to provide their advisers with adequate information upon which to offer an opinion.  VLS took the view that the independent registered medical practitioner should measure Mr Garford’s abilities against the duties he was required to undertake with the Council immediately before the transfer. As this was a TUPE transfer, in my opinion, it was reasonable to assume that Mr Garford’s duties would have been broadly similar had he been able to take up employment with VLS to those he undertook with the Council immediately before the transfer. I do not disagree with the VLS’ approach.
93. It has been argued that, termination of employment is required before the appeal process under the 2008 Regulations can be invoked. The respondents submit that Regulations 55(6) and (7) provide that any question whether a person is entitled to a benefit under the Scheme must be decided by the employing authority after the earlier of (a) the date employment ends, or (b) the date the member gives notice that he wishes to leave the Scheme.
94. Whilst it is true that a first instance decision must be made as soon as is practicable after the date employment ends it is not unusual for ill health decisions to be made before the individual’s employment ceases. However, it is incorrect to say that Mr Garford’s employment would have to have terminated in order to appeal a first instance decision. Regulation 58 provides a right to apply to an appointed person where there is a disagreement about a matter in relation to the Scheme between a member and an employer. There is no requirement for the member to have left employment in order to apply to the appointed person. The member's employment status may have a bearing on the merits of their case and the eventual outcome, but it is not a bar to an application under Regulation 58.
2010 Decision
95. Mr Garford’s eligibility for ill health retirement was considered for a second time in February 2010. The independent registered medical practitioner on that occasion had before him Mr Garford’s job description with the Council and the medical evidence as listed in the letter of 4 December 2009.  In addition to the medical evidence previously considered there was now a further OHS report dated 1 April 2009 and letters from Mr Garford’s GP in relation to his personal injury claim. The OHS physician was of the opinion that Mr Garford would not return to work in the foreseeable future but did not provide an opinion about future treatments. Mr Garford’s GP said, in relation to his personal injury claim, that Mr Garford was unlikely to return to any type of employment in the near future and that counselling would be of little value to him.
96. The independent registered medical practitioner reached the view that there were further treatment options available and concluded that if these were applied Mr Garford would “be able to obtain gainful employment by three years.”  

97. Again I have concerns at the approach taken by VLS. Mr Garford’s GP was clear that counselling would not help and there was no mention of any immediate plan for Mr Garford to undertake any new treatment or therapy. On that basis I would have expected VLS to have, at the very least, clarified the position as regards possible future treatments. Had any been identified they would then have needed to consider what their likely effect would be. If Mr Garford’s ill-health was likely (that is, on the balance of probabilities) not to be permanent if those treatments were undertaken, then they could reach a conclusion that it was probably not permanent at the time of the application. I have seen no evidence that VLS clarified the position with regard to possible future treatments and it cannot therefore be considered correct to have denied Mr Garford a higher award of ill health benefits on grounds that there were untried treatments which might help him return to work.   
98. In addition having considered the likelihood of such treatment being effective VLS is also required to satisfy itself that Mr Garford is medically capable of gainful employment and if so satisfied to decide what reasonable employment he would be capable of.

99. I have already addressed the matter of the job description in paragraph 92 above and that decision remains unchanged. That said, I concur with the respondents that the job description is only relevant in the consideration of whether the member can carry out his actual employment and given that Mr Garford has been awarded a Tier 3 ill health pension the job description provided to the second independent registered medical practitioner clearly resulted in a favourable outcome insofar as meeting the first criterion was concerned. 
100. In summary, I find that the 2008 Decision was flawed because VLS rejected Mr Garford’s request for ill health retirement without knowing the rationale behind the independent registered medical practitioner’s recommendation and denied Mr Garford his right to appeal the decision. In addition, I find that the 2010 decision was also flawed because access to a higher tier of benefits was denied on grounds that possible future treatments had been identified although there was no consideration of the availability of the treatments or of what their likely effect would be. I am therefore remitting the matter to VLS to reconsider both decisions afresh.             

101. Mr Garford maintains that the 2010 decision was not dealt with in a timely manner. In particular he says that the potential conflict of interest in relation to the Stage 2 IDRP decision maker created a delay. The overall process took 18 months from the date of the application in December 2009 to the appointment of the external advisor in July 2011 which on the face of it would appear to be quite a considerable length for consideration of such an application. 

102. However, although there are unexplained delays on the part of the Council, namely between the provisional decision in April 2010 and the formal decision in June 2010 and later between the date Mr Garford appealed the formal decision in December 2010 and the IDRP decision being provided on 17 May 2011 I am aware that there was also a gap of six months between the formal decision in June 2010 being provided and Mr Garford appealing that decision in December 2010. Thus VLS cannot be held entirely responsible for the time it took to process the application. However, I do consider that the Council ought to have recognised at Stage 2 of IDRP that Mr Garford’s application had not been considered properly and remitted the matter back to VLS at that time. Not to have done so constitutes maladministration and has lengthened the overall process which undoubtedly will have caused Mr Garford distress and inconvenience.
Directions   

103. I direct that within 56 days of this determination VLS shall obtain such further reports as may be needed and reconsider whether Mr Garford was entitled to benefits, either under Regulation 27 of the 1997 Regulations or Regulation 20 of the 2008 Regulations, as at 29 September 2008, in particular having regard to whether any untried treatments have been identified and are in fact likely to render his condition less than permanent, and issue a further decision.

104. In the event that it is decided that Mr Garford was so entitled to ill health benefits from 29 September 2008, the benefits shall be put into payment as soon as is practicable and interest (as prescribed in Regulation 44 of the Local Government Pension Scheme (Administration) Regulations 2008) is to be paid on any benefits from the due date of each payment to the date of actual payment.
105. In the event that it is decided that Mr Garford was not so entitled to ill health benefits from 29 September 2008 VLS shall, within a further 28 days from the date of the first reconsideration, obtain such further reports as may be needed and reconsider whether Mr Garford was entitled to Tier 2 or Tier 1 benefits either under Regulation 20 of the 2008 Regulations, as at 23 February 2010, in particular having regard to whether any untried treatments have been identified and are in fact likely to render his condition less than permanent and also the likelihood of Mr Garford obtaining gainful employment and issue a further decision.  

106. In the event that it is decided that Mr Garford was so entitled to Tier 2 or Tier 1 ill health benefits from 23 February 2010, the additional benefits shall be put into payment as soon as is practicable and interest (as prescribed in Regulation 44 of the Local Government Pension Scheme (Administration) Regulations 2008) is to be paid on any benefits from the due date of each payment to the date of actual payment.

107. Within 28 days from the date of this determination the Council shall pay Mr Garford £250 in compensation for the distress and inconvenience he has suffered resulting from its maladministration as summarised above.
Jane Irvine 

Deputy Pensions Ombudsman 

4 October 2013 
APPENDIX
108. The Local Government Pension Scheme Regulations 1997 (SI1997/1612) (as amended). Regulation 27 provided,

“Ill-health

27 (1)Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

"comparable employment" means employment in which, when compared with the member's employment-

"permanently incapable" means incapable until, at the earliest, the member's 65th birthday.”
109. The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007. Regulation 20 provides: 

“(1) If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5-

(a)to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and

(b)that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age,

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

(2)If the authority determine that there is no reasonable prospect of his obtaining any gainful employment before his normal retirement age, his benefits are increased...

(3)If the authority determine that, although he cannot obtain gainful employment within three years of leaving his employment, it is likely that he will be able to obtain any gainful employment before his normal retirement age, his benefits are increased...

(4)If the authority determine that it is likely that he will be able to obtain any gainful employment within three years of leaving his employment, his benefits...

(5)Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age...

(14)In this regulation -

"gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

"permanently incapable" means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and

"qualified in occupational health medicine" means -

(a) holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State; and for the purposes of this definition, "competent authority" has the meaning given by the General and Specialist Medical Practice (Education, Training and Qualification) Order 2003; or

(b) being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.

(15)Where, apart from this paragraph, the benefits payable to a member in respect of whom his employing authority makes a determination under paragraph (1) before 1st October 2008 would place him in a worse position than he would otherwise be had the 1997 Regulations continued to apply, then those Regulations shall have effect in relation to him as if they were still in force instead of the preceding paragraphs of this regulation.”

110. The Local Government Pension Scheme (Administration) Regulations 2008 (as amended). 

“55   First instance decisions - general

(1)Any question concerning the rights or liabilities under the Scheme of any person other than an employing authority must be decided in the first instance by the person specified in this regulation.

...

(6)Any question whether a person is entitled to a benefit under the Scheme must be decided by the employing authority which last employed him.

56   First instance determinations: ill-health

(1)An independent registered medical practitioner from whom a certificate is obtained under regulation 20(5) of the Benefits Regulations in respect of a determination under paragraph (2), (3) or (4) of that regulation (early leavers: ill-health) must be in a position to declare that-

(a)he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case,

and he must include a statement to that effect in his certificate.

...

(3)The employing authority and the independent registered medical practitioner must have regard to guidance given by the Secretary of State when carrying out their functions under this regulation or, in the case of the employing authority, when making a determination under regulation 20 of the Benefits Regulations.

57   Notification of first instance decisions

(1)Every person whose rights or liabilities are affected by a decision under regulation 55 must be notified of it in writing by the body which made it as soon as is reasonably practicable.

(2)A notification of a decision that the person is not entitled to a benefit must contain the grounds for the decision.

58   Applications to resolve disagreements

(1)This regulation applies where there is a disagreement about a matter in relation to the Scheme between a member (or an alternative applicant) and an employing authority or the administering authority.

...

(3)The member or, as the case may be, the alternative applicant may apply to-

(a)the person specified under regulation 57(5)(c) to give a decision on the disagreement; or

(b)the appropriate administering authority for that authority to refer the disagreement to that person for a decision.”
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