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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs L Church

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	Derbyshire County Council
Spire Nursery and Infant School


Subject
Mrs Church’s main complaint against Derbyshire County Council (DCC) and Spire Nursery and Infant School (the School) is the refusal to allow her flexible retirement even though the School had said previously that they had approved this. She also has a number of other concerns and queries such as who the relevant decision maker should be and whether the matter should have been considered under the formal dispute process. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld as although there has been some confusion on the role of the respondents the decision made was one that is within the range that a reasonable decision maker could reach and the correct decision maker reached that decision.

DETAILED DETERMINATION

1. This complaint involves interpretation of various regulations and acts governing the Scheme and school based staff. I am therefore including extracts of the relevant provisions.
Regulations Governing the Scheme
2. There are a few regulations that apply, the first is the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 (the 2007 Regulations) in force on 1 April 2011 and the relevant Regulation is number 18.
“Citation, commencement, interpretation and application 
1.—(1) These Regulations may be cited as the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007. 

…

(4) In these Regulations—

…

“administering authority” has the meaning ascribed by Schedule 1 to the Administration Regulations;

“appropriate administering authority” means the body maintaining the appropriate fund;

“employing authority” means a body employing an employee who is eligible to be a member;

…

Flexible Retirement

18.—(1) A member who has attained the age of 55 and who, with his employer’s consent, reduces the hours he works, or the grade in which he is employed, may make a request in writing to the appropriate administering authority to receive all or part of his benefits under these Regulations, and such benefits may, with his employer’s consent, be paid to him notwithstanding that he has not retired from that employment. 

(2) If the payment of benefits referred to in paragraph (1) takes effect before the member’s 65th birthday, the benefits payable are reduced in accordance with guidance issued by the Government Actuary.

(3) But the employer may agree to waive, in whole or in part, any such reduction as is referred to in paragraph (2).

…”
3. The Local Government Pension Scheme (Transitional Provisions) Regulations 2008 say:

“SCHEDULE 2

1. Subject to paragraph 7, where a member—
(a) makes a request to receive the immediate payment of retirement benefits under regulation 18(1) of the Benefit Regulations; and

(b) satisfies the 85 year rule;

that part of his retirement pension and grant which is calculated by reference to any period of membership before the relevant date shall not be reduced in accordance with regulation 18(2) of the Benefit Regulations …” 

4. The Local Government Pension Scheme (Administration) Regulations 2008 say:

“Employer’s further payments
…

41.—(2) The appropriate administering authority may require the employing authority concerned to make additional payments to the appropriate fund in respect of any extra charge on the fund resulting from retirement benefits becoming immediately payable to a member under regulation 18 or 19 of the Benefits Regulations, including the cost, as calculated by the fund’s actuary, incurred by the fund as a result of a waiver of such reduction as is referred to in regulation 18(2) of those Regulations.

…
Statements of policy about exercise of discretionary functions
66.—(1) Each employing authority must prepare a written statement of its policy in relation to the exercise of its functions under regulations 12 (power of employing authority to increase total membership of active members), 13 (power of employing authority to award additional pension), 18 (flexible retirement) 30 (choice of early payment of pension) and 30A (choice of payment of pension: pensioner member with deferred benefits) of the Benefits Regulations.

…
(2) Before the expiry of the period of three months beginning with the commencement date, each employing authority must send a copy of its statement to each relevant administering authority and must publish its statement.

(3) An employing authority must—

(a) keep its statement under review; and

(b) make such revisions as are appropriate following a change in its policy.

(4) Before the expiry of the period of one month beginning with the date any such revisions are made, each employing authority must send a copy of its revised statement to each relevant administering authority and must publish its statement as revised.

(5) In preparing, or reviewing and making revisions to, its statement, an employing authority must have regard to the extent to which the exercise of any of the functions mentioned in paragraph (1) in accordance with its policy could lead to a serious loss of confidence in the public service.

(6) In this regulation, a relevant administering authority, in relation to an employing authority, is any authority which is an appropriate administering authority for that employer’s employees.

…

SCHEDULE 1 INTERPRETATION

…

“Administering authority" means a body required to maintain a pension fund under these Regulations and “appropriate administering authority” means the body maintaining the appropriate fund;

…”

Other Acts and Regulations

5. The Education Act 2002 says:

“…

Part 3 Maintained Schools
Chapter 1 Government of Maintained Schools
…

37 Payments in respect of dismissal etc.
…

(4) Subject to subsection (7), costs incurred by the local education authority in respect of any premature retirement of a member of the staff of a maintained school shall be met from the school’s budget share for one or more financial years except in so far as the authority agree with the governing body in writing (whether before or after the retirement occurs) that they shall not be so met.

…

(7) Where a local education authority incur costs— .

(a) in respect of any premature retirement of any member of the staff of a maintained school who is employed for community purposes, or .

(b) in respect of the dismissal, or for the purpose of securing the resignation, of any member of the staff of a maintained school who is employed for those purposes, .

they shall recover those costs from the governing body except in so far as the authority agree with the governing body in writing (whether before or after the retirement, dismissal or resignation occurs) that they shall not be so recoverable…

39 Interpretation of Chapter 1

…

“maintained school” means a community, foundation or voluntary school, a community or foundation special school or a maintained nursery school; …”

Material Facts

6. Mrs Church’s date of birth is 5 June 1953. She has been employed by DCC for a number of years and has been a member of the Scheme for over 40 years. During this time her place of work has been at the School. Since 1 September 2008 she has worked 20 hours per week on a permanent basis. 
7. On 28 April 2011 Mrs Church called the pensions department at DCC to enquire about early retirement. She was told that she was not eligible for early retirement but may be able to apply for flexible retirement, and they would put some information in the post. The same day DCC wrote to Mrs Church with a copy of the flexible retirement leaflet (the Policy Statement) enclosed for her information.
8. The Policy Statement was dated October 2010. Relevant extracts of the Statement say:

“Policy Statements
…

Flexible Retirement (Routine Cases)

An employer can consent to a reduction in an employee’s hours or grade and consent to the release of pension benefits where the employee is aged 55 and over. For the purpose of this policy flexible retirement can be categorised as follows:

Category 1 – Employee is age 60 or over – There is no cost to the county council as the employee is at or past their earliest retirement date. If they do not meet the Rule of 85 (*1) their pension benefits will be reduced to reflect early payment.

Category 2 – Employee is age 55 or over but less than 60 and does not meet the Rule of 85 until on or after their 60th birthday. In this case the Regulations allow for the cost of the early payment of pension benefits to be borne by the employee so as to avoid a Pension Fund shortfall. The benefits are actuarially reduced to reflect the fact that they are paid early.

Category 3 – Employee is age 55 or over but less than 60 and does meet the Rule of 85 either at the date of flexible retirement or at a later date that is before their 60th birthday. In this case we would have to meet the Pension Fund shortfall arising from the early payment of pension benefits from the date when the Rule of 85 is met.

For those cases that fall within categories 1 and 2 above, our general policy is to consent to the payment of benefits from the Local Government Pension Scheme, subject to a reduction of half of the employee’s contractual hours. 

A reduction of less than half of the employee’s contractual hours may be considered:

i) in exceptional circumstances, and provided this would also bring an ongoing financial benefit to the county council or

ii) where service delivery requires whole shifts to be worked.

The chief officer, taking account of HR, legal and financial advice under the established process, makes the decision. 

Where the benefits payable are reduced to reflect early payment the employer can agree to waive in whole or in part the reduction and pay the cost to the Pension Fund. It is our policy, as a general rule, not to agree to this. However, the Pensions Committee will consider applications from departments where it is considered that it would be in our interests to meet this cost.

For category three cases, as there would be a cost to us, the general policy is not to agree to the early release of pension benefits. However, where it is considered to be in our interests, taking into account all the relevant factors including the cost, the Pensions Committee will consider applications for flexible retirement.

In every case the needs of the service must be paramount

…

Appeals

…
In category 3 – where the chief officer has refused an employee’s request to reduce the hours they work for the purposes of flexible retirement, the person can appeal in writing within 14 days of receiving the decision to the Chief Executive.

Category 3 – Where the chief officer has approved a reduction in hours but the application for the payment of pension benefits on flexible retirement is refused by the Pensions Committee, a dissatisfied employee can appeal under the pensions internal dispute procedure writing in the first instance to [staff member], Director of Legal Services as the “specified person”.

…
Appeals should be made in writing stating the reasons for the appeal to:

[The Chief Executive’s details]

[The Director of Legal Services’ details]

(*1 the Rule of 85 is where the sum of the Scheme member’s age plus period of membership in the Pension Scheme (both in whole years) is 85 or greater).

Policy statements for Derbyshire County Council as administering authority 

We are the administering authority for the Local Government Pension Scheme in Derbyshire has [sic] to make a statement of policy on certain aspects of the scheme. Nothing in this statement can override the provisions of the Local Government Pension Scheme (LGPS) Regulations.

FLEXIBLE RETIREMENT

From age 55, if you reduce your hours or move to a less senior position, and provided your employer agrees, you can draw the pension benefits you have built up – helping you ease into retirement.

In some cases, benefits would be reduced if paid immediately (unless your employer agrees to waive the reduction). If this applies to you, please take into consideration that your pension would remain at the reduced level for life (although rising in line with inflation each year). It will not increase to an unreduced level on final retirement.

…

Flexible retirement is at the discretion of your employer and they must set out their policy on this in a published statement. The County Council’s policy can be viewed on its website at:

[Website address given] 

Your employer will have a procedure in place for consideration of requests for flexible retirement. If you are interested in the possibility of flexible retirement in the first instance you should approach your line manager or HR/ Personnel Officer

Pension Section

Derbyshire County Council

October 2010”
9. In early May 2011 Mrs Church ran some enquiries with the School about the possibility of flexible retirement and was referred to a senior administration assistant at the School. A handwritten note from the administration assistant at the School, dated 12 May 2011, records details of a telephone call made to human resources at DCC. It said that a written request needed to be made by Mrs Church to the Governors requesting flexible retirement which they need to approve and then write back to the employee to confirm agreement. Then the School would need to write to the pensions section at DCC also confirming agreement and the details of this (such as the date from which it applies, the employee’s new hours etc).
10. On 21 May 2011 Mrs Church wrote to the Chair of Governors at the School asking if she could reduce her working hours, via flexible retirement, from 1 September 2011. She said she understood that her working hours would have to reduce by half to accommodate this request.
11. On 7 June 2011 a letter from the headteacher at the School was sent to DCC. It said:

“The above employee has requested a reduction in her working hours from 20 hours to 10 hours a week as from September 1st 2011. She is hoping to undertake this as part of the LA’s Flexible Retirement Policy. The Governors Finance and Personnel committee agreed to this proposed reduction on 23.5.11. If you would like any further information, please contact me.”

12. On 20 June 2011 the Director of Finance at DCC wrote to the headteacher at the School. This said that if flexible retirement was granted to Mrs Church from September 2011 then the pension fund shortfall would amount to £10,335.12 to be recovered by two annual instalments which included interest.

13. The School wrote to DCC on 19 July and said that following a meeting the previous day the School’s Governors Finance and Personnel Committee felt that they were unable in the current climate to meet the costs of a flexible retirement arrangement. The committee would however review the request in the following financial year.
14. On 15 December 2011 the School wrote to Mrs Church following a request for information and provided with her with a summary of the events up to 19 July.
15. On 25 January 2012 Mrs Church wrote to complain to the Director of Legal Services at DCC. She said she had 40 years of service with DCC and met the Rule of 85 under the Scheme falling into category 3 as described in the Policy Statement. The School had approved her reduction in hours but she did not understand why the School’s Governors were asked to meet the cost of the pension shortfall as this was not an employment issue. This Mrs Church felt was an issue for the DCC Pension Committee as per the Policy Statement. She added that the letter of December 2011 was the only letter she had received in connection with her application. She felt that her application had been badly handled and that the Policy Statement had not been followed, asking that her application be reviewed and granted under the Internal Dispute Resolution Procedure (IDRP).
16. DCC wrote back on 5 April 2012 saying that employment arrangements for school staff were quite complex. Although the contract of employment was between the member of staff and the local authority, decisions relating to the appointment, dismissal or flexible retirement of staff are the statutory responsibility of the governing body under School Staffing (England) Regulations 2009. It was also a legal requirement under Section 37(4) of the Education Act 2002 that, unless the local authority agreed otherwise, the costs of premature retirement, which included flexible retirement, for members at a maintained school are met from the school’s budget share. The DCC Pensions Committee did not play a role in relation to school staff. Whilst Mrs Church met the Rule of 85 she had not reached the age of 60 and so a cost would have arisen for the School. Further DCC said there was no provision for Mrs Church to complain under IDRP and DCC had no authority to overturn the decision of the governing body. They also said the position in relation to flexible retirement for school staff was not being made sufficiently clear, as highlighted by her situation, and this was an issue the Council would be addressing.
17. A letter of 17 May 2012 from the School said Mrs Church’s case had not been reviewed in the current financial year but was due to be discussed when the committee met next on 2 July 2012.

18. A further exchange of correspondence took place with DCC providing copies of various regulations. They also pointed to a cabinet report setting out the authority’s position on premature retirement. They went on to say that Mrs Church’s application had disclosed a misunderstanding about whether school staff can appeal to the authority’s Pension Committee in respect of flexible retirement decisions. Since the governing body did not give consent to a reduction in hours there was no need for the authority to determine the issue of Mrs Church’s pension benefits. Powers to appoint or dismiss school staff was vested in the governing body and hence this was a governing body decision. They said Mrs Church had misunderstood information on their website regarding appeals and the communications were being reviewed.

19. In a further letter of 17 July 2012 DCC said that a misunderstanding may have occurred due to the wording of the Policy Statement. The Council was now in the process of publishing separate information for school based staff. In the interim an amended statement was made on their webpage.

20. In June 2013, when Mrs Church reached age 60, she took flexible retirement fitting under category 1 of the Policy Statement.

Summary of Mrs Church’s Position
21. In 1984 her permanent hours were reduced to 16.25 a week. Over the years she has been given a series of temporary contracts for additional hours, which note that her continuous service dates from September 1971. These contracts were issued by DCC on behalf of the School’s Governors. In 2008 she moved to 20 permanent hours a week. The letters of 7 June and 15 December 2011 were evidence that a reduction to 10 hours a week had been approved. The consent she was given had never been withdrawn either verbally or in writing. Mrs Church has also said that no actual reduction in her hours ever took place in September 2011 or the following year.

22. The School Staffing (England) Regulations 2009 contained nothing that either related to a maintained school or flexible retirement. Also Part 2 of these regulations applied to community, voluntary controlled, community special and maintained schools and so she did not feel these regulations applied in her case as she worked at a nursery and infant school.
23. The Education Act 2002 does not specifically mention flexible retirement. Premature retirement is generally considered to cover redundancy and early retirement only and not flexible retirement. Therefore all points and documentation provided relating to premature retirement were irrelevant.
24. The Policy Statement provided refers to the Pensions Committee as considering applications for flexible retirement under category 3 cases and does not contain any statement excluding schools from this process.

25. There was nothing in the Policy Statement requiring her place of work, rather than her employer, to bear the cost of the pension shortfall. No distinction was made between school staff and other employees.

26. She considered that she should have to apply to DCC for flexible retirement rather than the School Governors as she is employed by the former party and this was a pension issue. Annual pension benefit statements and a recent letter in relation to a criminal record check referred to DCC as being her employer. Further Regulation 18 of the 2007 Regulations states that an employee granted flexible retirement has not retired. Nowhere within the Policy Statement was it said that such a request involved agreement to re-employment part-time.

27. It was inappropriate for the school’s finance and personnel committee to know or discuss her pension details as these are supposed to be private and confidential.
28. She considers that the Policy Statement unfairly discriminates against Rule of 85 applicants as (i) it does not allow them flexible retirement, (ii) there is no provision for the applicant or Scheme to fund the shortfall as was the case with other categories, (iii) it puts school based staff in a different position to other DCC staff members and (iv) schools based staff are in an inferior position as the policy makes schools fund the shortfall.

29. Her appeal should have been considered by DCC under the IDRP as detailed in the Policy Statement.

30. Mrs Church had spoken to her headteacher in early May 2011 about the possibility of flexible retirement but she responded to say she had not heard of this and asked Mrs Church to provide a copy of any letter from DCC on the subject. Later her headteacher took a copy of the information Mrs Church had been provided with.

31. She had only received an update on her application in December 2011 after prompting by her union. In relation to her initial application she received nothing in writing until the letter of 15 December 2011.

32. Mrs Church has also provided a timeline of events in 2011. This is long but the key entries are as follows. On 26 May she was told by the School’s headteacher that the Governors Finance and Personnel committee had given permission to her reducing her hours. On 16 June she spoke to DCC who told her that any pension shortfall would need to be met by the School. On 24 June the School received the letter of 20 June with the pension shortfall cost. On 1 July the headteacher spoke with Mrs Church about the shortfall costs and said that she wanted some clarity on the figures. On 20 July she was told by the headteacher of the Governors’ Finance and Personnel Committee’s decision not to meet the shortfall. On 27 July she was given a copy of the letter sent to DCC regarding the decision not to meet the shortfall.

33. She had never been advised about the School’s reconsideration of her flexible retirement application the following year, assuming this had even taken place which she doubted. This suggested that there was no flexible retirement policy in place and that the governing body was not properly equipped to deal with pension issues.

Summary of DCC’s Position
34. Flexible retirement is a form of premature retirement. It involved the employer agreeing to a variation to the employee’s contracted hours, whilst gaining access to their pension benefits. Although there was no specific mention of premature retirement in the School Staffing (England) Regulations a decision on premature retirement would be a determination to terminate the existing contract of the member of staff under regulation 20.

35. There was no definition of premature retirement in the Education Act 2002. The Local Government Association had confirmed (via the Department for Education) that in their view flexible retirement was regarded as premature retirement for the purposes of the Education Act 2002.

36. Regulation 18 of the 2007 Regulations provides that with an employer’s consent, and subject to certain other conditions, a member can receive benefits via flexible retirement. Under the School Staffing (England) Regulations it is the school’s governing body that makes the employer’s decision and then the local authority has an obligation to implement the decision. So in Mrs Church’s case she required the consent of the governing body to reduce the number of hours she worked and the governing body did not give, or withdrew, such consent.

37. In relation to the School Staffing (England) Regulations 2009 they point to Regulations 12, 17, 19 and 20 as being the relevant sections and also refer to DCSF Guidance 01081/2009, November 2009. This guidance they said, under paragraph 8.36, states that costs incurred by the local authority in respect of premature retirement shall be met from the school’s budget share, unless there is a written agreement between the local authority and governing body not to recover them.

38. The Policy Statement refers to the need for the employer to agree a reduction in hours. In the case of school staff, the governing body effectively holds all the decision making powers of the employer.

39. The School had informed DCC that they were unable to meet the costs that would be incurred by flexible retirement. DCC did not accept that it can have a role in determining Mrs Church’s pension benefits as her employer for the purposes of the decision had not consented to a reduction in her hours and therefore DCC’s role as the pension administering authority had not been engaged.

40. Since Mrs Church did not have an approved reduction in her hours her right of appeal was against the governing body’s decision and should be directed to them. The IDRP procedure did not apply in these circumstances. Mrs Church had misinterpreted the wording of the Policy Statement and did not meet the criteria listed as she was never in a position where “the chief officer” had “approved a reduction in hours”.

41. The School was a Community School and this categorisation was stated in a recent report published by OFSTED.

42. They had not sent any of Mrs Church’s pension details to the School other than the shortfall amount for early payment of her benefits.

43. DCC did not accept that its Policy Statement was discriminatory against employees who met the Rule of 85 referring again to regulation 18 of the 2007 Regulations and the 2008 Administration and Transitional Provision Regulations. As a discretionary policy it was for an employer to decide whether to consent to an employee’s request for flexible retirement. In exercising that discretion an employer is entitled to take into account any cost to the employer of acceding to the request. The policy took into account the financial cost to an employer of the shortfall that would arise where an employee meets the Rule of 85. The Scheme’s regulations did not allow for the cost of the shortfall to be met by an employee under category 3, as was the case for employees falling in category 2.

44. The position for school staff was complex and had changed over Mrs Church’s 40 years of employment. The introduction of delegated budgets for schools had brought greater independence from local authorities when it came to decision making. Local authorities now had a more limited role. Further the School Finance Regulations had to be taken into account and these specify the costs a local authority is allowed to meet from its central expenditure and those costs which the local authority can retain centrally within its Schools Budget but only with the agreement of the Schools Forum. In the case of premature (or flexible) retirement costs, the Schools Forum can only agree to them being part of the central expenditure in the Schools Budget where the local authority can prove it has generated at least equivalent savings to the Schools Budget by undertaking this expenditure. Else the costs must be charged to the individual school’s budget share.

45. Mrs Church’s case has highlighted the need for clearer guidance and by now providing separate guidance for school staff the Council felt that this problem would be addressed.
Summary of the School’s Position
46. The School is a Community School.

47. They had not prior to Mrs Church’s application received any other applications for flexible retirement. Generally their practice was to adopt existing DCC policies. The reference in DCC’s Policy Statement to an employer agreeing to a reduction in hours, which in the case of school staff would be a decision for the Governing Body, may have led to a misunderstanding.

48. The Governing Body’s Finance and Personnel Committee had agreed to Mrs Church’s request to reduce her hours and take flexible retirement subject to DCC’s policy. Their understanding at that point was that DCC, and not the School, would meet any costs of her flexible retirement and that the School’s role was solely to agree a reduction in hours. There was therefore no reason to refuse consent to a reduction in hours. They believe that Mrs Church was of the same understanding at that time. The Governing Body became aware of the potential cost to the School when they received the letter of 20 June 2011. Once it became clear that they would bear a cost they then concluded that the school was unable to meet the relevant costs. Brief minutes of the meetings held on 23 May and 18 July 2011 were provided.

49. It was correct that the Governing Body’s Finance and Personnel Committee agreed to review Mrs Church’s request the following year. They were due to meet on 2 July 2012 but the meeting could not be held as there were insufficient Governors present for the meeting to be quorate.

Conclusions

50. Mrs Church’s principal complaint is against DCC as her employer in relation to the way that her request for flexible retirement was dealt with. Unlike regular early retirement, where the individual concerned would leave or have already left employment, the matter of flexible retirement is different as the individual remains in employment and also receives payments from the pension scheme. This involves a variation to the employee’s contract of employment which can only be achieved by mutual agreement between the employer and the employee. If this first condition is not satisfied then the matter is not strictly a pension issue as no question of entitlement arises under the 2007 Regulations to the early payment of pension. If the variation is approved only then can a written application be made under Regulation 18 to the appropriate administering authority to receive benefits. The early release of benefits would also require employer consent.

The Appropriate Decision Maker

51. Mrs Church has been employed by DCC under contract but that does not mean that they would necessarily be the decision maker in respect of all aspects of her employment. Her appointment was subject to the conditions of service for the NJC (National Joint Council) for Local Government Services employees as adopted by the governing body of the School. There are also a number of other acts and regulations that apply to such appointments and these provide that certain employer decisions can be delegated to the school where the employee carries out his or her duties. It is clear therefore that the School has the authority to make a number of decisions relating to Mrs Church’s employment.
52. Regulation 66 of the Administration Regulations requires an employing authority to have in place a policy on flexible retirement. DCC have such a policy in place but it does not make clear who the relevant decision maker would be for school staff. There was no separate guidance or policy statement for school staff. I understand that as a result of Mrs Church’s issues separate guidance is now given to school staff.

53. The Education Act 2002 says that premature retirement costs are to be met from a school’s budget, except where a prior agreement exists with the local authority. The respondents say there is no such agreement here. The term premature retirement is not defined within the Act and so the rules of interpretation apply – the ordinary everyday meaning is to be used. In my judgment this term encompasses any retirement before the normal retirement age of the Scheme, which includes flexible retirement. Further and similar guidance is given by the DCSF and within the School Staffing (England) Regulations 2009. It is also confirmed in the most recent OFSTED report that the School is a community school. I am satisfied that the School was the appropriate decision maker in the circumstances.
54. Mrs Church disagrees with this view saying that the Scheme’s Regulations do not provide for a School to make such decisions. But for the reasons given I am happy that this was the School’s decision to make, either solely or jointly as agreed with the Council, and there need not be specific mention of this within the Scheme’s Regulations for it to be the case. To clarify further DCC were entitled to delegate said decision. I have seen no information to suggest that a reduction in working hours could apply or be agreed without the approval of the School.
The Decision and IDRP

55. In Mrs Church’s case it appears that the School initially approved her reduction in hours and believed that they would have no liability for any pension costs. However they were wrong in their assumption and once they became aware that they would incur a cost they decided that flexible retirement would not be possible.

56. Mrs Church had no right to flexible retirement. This was discretionary, and subject to the School’s consent. In considering the request her employer was obliged to act in accordance with its obligation of trust and confidence towards her. It was also obliged to apply the correct procedures and to interpret the Regulations correctly. It is not for me to substitute my own decision if the School has acted in accordance with these requirements.

57. Regulation 18 of the 2007 Regulations refers twice to “employer’s consent”, first in relation to a reduction in hours and then again in relation to the receipt of benefits. It appears that a reduction in hours was approved. A written application was then made to the administering authority (DCC in this case) by the School. However once the cost of making early payments was established the School decided that they could not authorise flexible retirement. I am of the view that the School was entitled under the Regulations to refuse flexible retirement at this stage. They may have initially been under the incorrect assumption that DCC would meet any costs but once they became aware that they alone would bear the cost they were within their rights to refuse early payment of benefits at that point under the 2007 Regulations, notwithstanding any earlier consent to allow a reduction in hours.
58. The Policy Statement says that the general policy is not to approve category 3 flexible retirement, as there is a cost incurred, save where it is in the employer’s interest. In Mrs Church’s case they felt the cost could not be met. The School is entitled to prefer their own interest and take costs into account when making their decision.  It follows that although the School may have been under an initial incorrect assumption on costs; I accept that the application was rejected on proper grounds.
59. I have considered whether the letter of 7 June 2011, saying that a proposed reduction in working hours had been approved, has caused distress. Although it said that this was being done as part of the flexible retirement policy there was no indication that pension benefits were going to be released. Also from the handwritten note of 12 May 2011 it should have been clear to Mrs Church that there were further steps to be taken in the process before flexible retirement was approved (i.e. the School would contact the pensions section at DCC confirming agreement and they would then confirm her new hours and flexible retirement). So Mrs Church should have been aware that confirmation of her new hours and flexible retirement were the final step in this process. An approved reduction in hours was only the first part of the employer consent conditions under Regulation 18 of the 2007 Regulations. The second was to consent to the early release of pension benefits and this was refused.
60. Mrs Church has further submitted that the Regulations, citing 41(2) of the Administration Regulations, say that the appropriate administering authority “may” require the employing authority concerned to make additional payment rather than saying that they “shall”. She also says this is inconsistent with the Policy Statement, which says for category 3 employees that they would have to meet the shortfall. In my view there is no inconsistency or issue here. The administering authority did require the shortfall to be met by the employing authority – which they were entitled to ask for under the Regulations – and from that point the School was liable to meet the shortfall if they wished to proceed with flexible retirement. There may be circumstances where such a payment is not required hence the Regulations use the word “may”.
61. Mrs Church also says that communications from the School were poor. She says that she received no written information on her application between applying in May 2011 and December 2011 implying that she was unaware of what was going on. Also she says consent to flexible retirement had never been withdrawn either verbally or in writing. However in the timeline she provided to this office she says that she was given a copy of the letter stating that the flexible retirement costs were not going to be met on 27 July. She also makes reference to a number of conversations in the preceding two months on the matter and appears to have been aware of issues relating to costs since mid-June 2011. Also her hours were never reduced and her contract was never varied to show a reduction in hours. While she may not have received information in writing at every turn it does appear that she was aware of events and the progress of her application. 
62. Mrs Church has said that she was told verbally without qualification that agreement had been given for flexible retirement. She has also provided copies of staffing rotas from September 2010 and 2011 showing a reduction in her hours from five mornings a week to only three a week. I do not doubt that a reduction in hours was approved and it may be that she was initially informed that flexible retirement would be possible, especially given that the School seemed to be unaware that they would have to pay the costs of this. But as I have said above she was aware by mid-June, i.e. very early on, that an issue had arisen over costs.
63. Mrs Church asks that she either be given flexible retirement from 1 September 2011 or compensation for the refusal to give such an award. Even if I had agreed that there had been some major flaw in the decision making process my remit would usually be to refer the matter back for a fresh decision, not to replace it with a decision of my own. However referring the matter back would not change the fact that a cost would be incurred which the School is unwilling to meet. So I would not expect that any different decision would be made if it was reconsidered. I see no grounds for compensation for the refusal of flexible retirement as it is not a right for members of the Scheme.

64. As the early payment of pension benefits was refused, after a reduction in hours was approved, the matter should have been considered under IDRP. However I cannot see that she has lost anything by not going down the formal process. Mrs Church’s complaints and queries were still considered outside of this process by DCC and she was still able to apply to this office to consider the issues as well.

65. Mrs Church has further asked that I refer the failure to consider the matter under IDRP to the Pensions Regulator. She also asks that their failure to comply with Regulation 18, as she believes has occurred, also be reported to the Regulator as well as other issues such as whether the revised Policy Statement in relation to school based staff complies with the Regulations and their conduct in other similar instances. I will not be referring the matter to the Pensions Regulator. My role is to consider the application before me and whether the applicant has suffered injustice, not any wider issues such as whether other members have had similar problems. I can disclose information to the Pensions Regulator where I feel that such information would enable or assist them to discharge their functions. Such cases are likely to be rare. In my judgment this application does not raise issues of a regulatory nature.  There is no evidence, for example, that there was any regular failing by the school.  I note also that Mrs Church says that her recent application for flexible retirement was quickly dealt with and communications were much improved.
Other Issues

66. Mrs Church has said she believes that the Policy Statement is discriminatory for a number of reasons. I think that she may have misunderstood the wording that applies to category 2 employees under the Policy Statement. This does not actually say that such employees can make a payment to the Scheme in order to facilitate early retirement, as I suspect she believes. My reading is that it says an employee bears the cost of early retirement by way of reduction for early payment to their pension benefits.
67. The difference in treatment for category 3 employees is simply down to Rule of 85 members being treated differently under the Transitional Provisions Regulations, which require an employer to meet the costs in such cases. Similarly a category 1 employee, who met the Rule of 85 requirements, would be past the age at which their benefits are payable unreduced under the Regulations. So DCC’s Policy Statement has had to be drafted in this way due to the requirements of the Scheme’s Regulations. DCC are not responsible for the drafting of the Scheme Regulations. I do not take the view that the Policy Statement is discriminatory against Rule of 85 members.
68. Mrs Church adds that there is nothing within the Regulations to stop an employer agreeing with the member that additional payments may be deducted from their wages. But I am afraid that it is that lack of such an option being detailed within the Regulations that means this approach is not possible, not the other way around.
69. Mrs Church also says that School based staff are discriminated against by being treated less favourably when compared to County Council employees. It is hard to see how this is the case when, for Category 3 employees, the DCC Policy Statement says that such retirement applications will not generally be approved. In any event I feel that this approach can be objectively justified by the fact that the funding for such retirements are to be met by different parties (i.e. the Council or a school) who would be entitled to make different decisions based on their differing circumstances (e.g. based on their own staffing needs and budget resources).
70. There is also an issue raised by Mrs Church over the School’s indication that they would review Mrs Church’s application again in 2012. However they never did this as the relevant meeting did not take place and here she appears to have received no communications on the matter. Mrs Church does not appear to have actively pursued this issue and it is not clear why. It seems likely that the School Governors would have made the same decision again as there was a cost that they would have needed to bear that was not budgeted for. So I cannot see that the lack of reconsideration made any significant difference, although the courteous thing to do would have been to keep Mrs Church updated.
71. Mrs Church also raised a query over the sharing of her personal and pension information with the School. However it does not appear that DCC sent the School any pension related details other than the shortfall figure needed for early payment of her benefits. I see no issue with the information shared between DCC and her employer here.

72. For the reasons given above I do not uphold the complaint.
Jane Irvine 

Deputy Pensions Ombudsman

10 October 2013
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