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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Maj R Farrimond

	Scheme
	The Armed Forces Pension Scheme 1975 (AFPS75)

	Respondent(s) 
	The Ministry of Defence (MoD)



Subject

Maj Farrimond has complained that she was not advised of the implications to her pension entitlement when she changed her terms of service.

The Deputy Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against the Ministry of Defence because there was no general responsibility for them to advise Maj Farrimond in the circumstances nor had they assumed such a responsibility.
DETAILED DETERMINATION

Material Facts

1. Maj Farrimond enlisted in the Army in 1995 on an Intermediate Regular Commission (IRC) which was due to end in May 2011. Individuals who are appointed to an IRC will generally be granted a minimum period of 10 years or such longer periods as may be necessary to complete the 16 years’ reckonable service for officers’ retired pay. Promotion is limited to the rank of Major (except for Medical Officers and Dental Officers).

2. In September 2001, Maj Farrimond (then Capt Farrimond) applied to change to a Regular Commission (Reg C). She completed a form (Annex N Part 2). The form itself does not refer to any change in terms and conditions or pension entitlement. The Manning and Career Management office of the Army Personnel Centre has confirmed that no specific information about pensions would have been supplied to Maj Farrimond at this time. She would have been expected to either contact the Service Personnel and Veterans Agency (SPVA) or take other steps to find out whether converting her commission would have an impact on her pension. The MoD (in an internal e-mail dated 8 March 2011) have said that they have not been able to find any record on Maj Farrimond’s files of discussion around or correspondence concerning her conversion. The MoD (in another internal e-mail dated 29 March 2011) have also said that, since late 2009, there has been a requirement in all conversion cases presented to the Army Commissions Board (ACB) for the officer concerned to provide a statement to the effect that they understand the financial implications of conversion. However, they also noted that this did not cover all conversion cases; only those dealt with by the ACB.

3. The SPVA have explained that they are not made aware when someone converts to a Reg C. They have provided an extract from the 1996 AFPS booklet, which was available to members of the Scheme until 2005. This stated,

“The basis of a calculation of all Armed Forces pensions is complicated and unusual.

The easiest way of working out your own immediate pension entitlement (if you have one) is to look at the tables attached to the current pensions letter circulated to Commands and Units ... Note that officers who retire by choice before their optional or compulsory retirement dates, are paid lower rates of pension (“premature voluntary release” rates) ... Make your own assumptions about your age and rank for pension purposes at retirement ... and you can see what your immediate pension would be ...”
4. Maj Farrimond says that she was not aware of this booklet and it was not referred to at any point during her appeal process. The SPVA have explained that they do not provide booklets directly to members; supplies are sent to administration officers and, since 2006, made available online. They no longer hold copies of previous issues of the booklet.
5. In January 2002, Maj Farrimond received a letter from a Maj Hutchinson in which he said,

“Congratulations on your selection for promotion to Major ...

Looking to the future. You should by now have a reasonable idea of what the next twelve months has in store. If selection for the Joint Service Command and Staff Course is still an aspiration then you will be notified ... if your application has been successful ... Even at this relatively early stage my priorities are qualifying you for promotion to Lieutenant Colonel ...”

6. In October 2002, Maj Farrimond’s application to convert her commission was agreed and she was given 14 days to accept or decline. She accepted the Reg C and the change was confirmed in March 2003, backdated to October 2002.

7. In February 2008, the Military Secretary issued a newsletter. Amongst other things, there was a short article which said,

“The pension implications of PVR [premature voluntary retirement] are not well understood and may be preventing some officers applying for a conversion to Reg C. The pension implications of PVR at the 16-year point are as follows:

Under AFPS75, should an officer retire at the 16-year point at the end of their engagement (i.e. IRC) their immediate pension is based on the compulsory (enhanced) accrual rate. If they are not at the end of their engagement (i.e. Reg C) the pension is based on the voluntary (standard) accrual rate. The abatement for a Major not at the end of his/her engagement is approximately 10.95% at the 16-year point, but progressively reduces to 0% at the 29-year point.

Under AFPS05, the annual accrual rate is an even 1/70th of pay irrespective of the cause of discharge. There is no pension ‘penalty’ for leaving at a particular point.

These rules may make some AFPS75 officers, who are considering leaving on or around the 16 year point, reluctant to convert to Reg C for fear of being penalised by the standard accrual rate associated with voluntary retirement. However, these rules do not prevent officers applying for an extension of IRC service ...”

8. Maj Farrimond says she did not read this newsletter and, at the time it was published, she was about to go on maternity leave.

9. In 2009, Maj Farrimond used an online AFPS pensions calculator (available since 2008). She did two calculations for premature voluntary retirement: one on her Reg C, and one as if she had remained on an IRC. Maj Farrimond says she discovered that her overall package would have been more favourable had she remained on an IRC. Maj Farrimond applied to be allowed to reverse her decision. This has been declined on the grounds that:

· the application was not considered to be in the interests of the Service;

· the Army does not extend officers for pension purposes, neither should it revert commissions for the same purpose; and

· the ACB did not consider that the case should be influenced by the current manning situation.

10. Chapter 2 of the Army Commissioning Regulations 1999 covered ‘Types of Commission in the Army’. Article 0203 provided,

“General. The Reg C provides a pensionable career for officers normally to the age of 55 years.”

11. Article 0206 provided,

“Candidates who are appointed to an IRC will initially be granted a minimum period of 10 years or such longer periods as may be necessary to complete 16 years reckonable service for officers retired pay. Promotion is limited to the rank of Major ...”

12. Chapter 17 covered conversion from (amongst other things) IRC to Reg C. Article 1704 stated that officers were eligible for conversion to Reg C after 24 months of IRC service and, if they wished to be considered, must apply using the form in Part 2 of Annex N (see above). Maj Farrimond has drawn attention to the fact that the Regulations specifically require the financial implications of certain actions (for example, accepting a Late Entry Short Service Commission) to be sought.

13. The Army Commissioning Regulations 1999 were replaced in 2009. 

14. The Personnel Administration Manual (PAM) Part 2 (Army Code 63791) contains information about pension forecasts and the impact of a PVR. The MoD have said (in an internal e-mail dated 22 November 2010) that Maj Farrimond would have been entitled to request one official forecast per year and that this would have been based on her rank, commission or engagement at the time and not hypothetical data. They referred to PAM Pt 2 Ch 14 and said that this gave full details of pension eligibility and the differences between normal retirement and PVR. The MoD also said that there were individuals in each unit who would have been aware of this and would brief individuals who enquired. The author of the e-mail said that they had provided forecasts based on hypothetical data, usually for officers looking ahead.

15. A Service Complaint Panel met, on 24 October 2011, to consider Maj Farrimond’s complaint. The Panel did not uphold Maj Farrimond’s complaint on the following grounds:

· They did not accept that Maj Farrimond had been ‘directed’ to apply for a Reg C. They did accept that she had been encouraged and commented,

“It is clear to us that the complainant was considered to be a high calibre officer who potentially had a very good future ahead of her, but that she could only realise that potential if she converted her commission.”

· There was no evidence that information had ‘knowingly’ been withheld from Maj Farrimond. They commented,

“... we take the view that for an officer in her position, it was reasonable to expect her to make the necessary enquiries regarding the implications of converting her commission. Further more, she had over a year after she submitted her application to investigate the implications, which afforded her ample opportunity ...”

The panel noted that the pensions calculator had not been available before 2005, but that Maj Farrimond could have requested a pension forecast.

· They considered recent case authorities and determined that they were entitled to take these into account even though there was no contract of employment for a commissioned officer. They expressed the view that the key issue was whether it was reasonable to expect an employee to find out about a particular provision which might affect their economic wealth or whether there was any duty on the employer. They noted Maj Farrimond’s argument that she was relatively junior in age and experience, but disagreed that it was unreasonable to expect her to make those enquiries. They noted that she was in a position of some considerable responsibility at the time and concluded that there was no positive obligation on her employer to bring the matters in question to her attention.

Maj Farrimond’s Position

16. The key points of Maj Farrimond’s submission are summarised below:
· She had a reasonable expectation, at the time she was invited to apply for conversion, that the pension implications should be drawn to her attention.

· She relied on the Army’s information and encouragement to change her commission. At no time were any disadvantages brought to her attention nor was she advised to seek financial advice. She was unaware of a requirement to research the implications for her pension rights.

· She does not believe that the Army owes a duty to provide advice when a service person makes a decision affecting pension benefits. Her complaint is about whether it is reasonable to expect the provision of or signposting to information about terms and conditions when there is a change to employment.

· She was not aware of the Scheme booklet and it was not referred to during her appeal.

· The case authorities
 illustrate that it is reasonable and necessary for employers to act in good faith in order to maintain trust and confidence. The Army has not done so in her case.

· The Army extends a duty of care to some applicants who are advised to obtain information about the financial implications of conversion (Articles 1423, 1514 and 1614 of the Army Commissioning Regulations 1999). The Army is inconsistent in its approach.

· The Army has accepted a voluntary responsibility by providing information when service personnel make a decision affecting pension benefits as evidenced by the offer to transfer process, but there is still a policy of knowingly withholding information.

· The circumstances outlined by the Court in Scally, in which an implied obligation on an employer to take reasonable steps to bring a term of a contract to an employee’s attention arises, are met. The Army did not negotiate her contract with her individually, they directed her to submit a form (Annex N) which precluded her from accessing a valuable benefit (an unabated pension after 16 years’ service), and she could not reasonably have been expected to be aware of this.

· In Crossley, the employee’s seniority was deemed to be relevant to whether they could reasonably be expected to be aware of a contractual provision. At the relevant time, she was a junior officer with five years’ experience and no direct access to a representative.

· There has been a change in procedure since she made her complaint.

· It has been suggested that, by signing the Annex N form, she had signalled an intention to serve a full career; it only signalled that she wished to be eligible for promotion to Lt Col or above. On average 19% of female officers on Reg C take PVR each year.

· She has calculated that she will be £77,136 worse off over the period up to her 85th birthday.

Conclusions

17. It is accepted that Maj Farrimond was not provided with any specific information about the impact her decision to convert her commission might have on her pension benefits at the time she made that decision. The question is to what extent was the MoD (as her employer) required to provide such information.

18. In the Scally case, the plaintiffs were medical practitioners employed by a health and social services board. The regulations governing their pension rights were incorporated into their contracts of employment and they were required to make contributions to the pension scheme and entitled to benefits under it. The plaintiffs could purchase enhanced pension provision (‘added years’) within certain time limits, but were not informed of these provisions until it was too late for them to take advantage of them. The House of Lords held that the employer had a duty to take reasonable steps to inform employees of a contractual term in order for them to take advantage of it where:

· the terms of the contract have not been negotiated with the individual;

· the particular term in question makes available a valuable right contingent upon the individual taking action to avail himself of it; and

· the employee cannot, in all the circumstances, reasonably be expected to be aware of the term unless it is drawn to his attention.

19. I am aware that officers in the Armed Forces are not provided with contracts of employment and, therefore, there is no vehicle for an implied term imposing the kind of duty envisaged in Scally. I am also aware that, in a subsequent case (Ibekwe v London General Transport Services Ltd [2003] EWCA Civ 1075), the County Court had found that there was no Scally duty because the enhanced pension right was not part of the contract of employment. The Court of Appeal was prepared to assume that there was either an implied term of the contract of employment or a duty of care in tort for the purposes of considering Mr Ibekwe’s case. The Court went on to find that the duty amounted to taking reasonable steps to make an employee aware of pension benefits and that the employer would not have breached such an implied term. It might be possible, in the right circumstances, to find maladministration if there had been a breach of the Scally principle. I propose, therefore, to take a similar approach to the Court of Appeal and consider whether there has been a breach of a Scally type duty in Maj Farrimond’s case.
20. It is Maj Farrimond’s view that the circumstances outlined in Scally are to be found in her case. It is the case that the terms of her commission were not negotiated with her individually. In her case, it was not that she was required to take some action in order to secure a valuable right, rather she was giving up a right (to a higher pension on retirement after 16 years) by taking the action she did. I do not find that anything turns on this. It is the third limb of the Scally test that poses the greater problem for Maj Farrimond.

21. In order for Maj Farrimond’s case to succeed on the basis of the Scally principle (as later confirmed in Crossley), she must be able to establish that it was not reasonable to expect her to be aware that a lower rate of pension would be paid if she retired after 16 years on a Reg C unless it was drawn to her attention.

22. In the Scally case, the relevant information was not available to the plaintiffs other than by the employer providing it for them. This is not so in Maj Farrimond’s case. The AFPS booklet, which was available to members at the time of her decision, clearly stated,

“Note that officers who retire by choice before their optional or compulsory retirement dates, are paid lower rates of pension (“premature voluntary release” rates) ...”

23. Had she consulted the booklet, Maj Farrimond could reasonably have been expected to appreciate that, on conversion, retirement after 16 years would count as premature voluntary release. This is, after all, one of the fundamental differences between the two types of commission.

24. The Courts have been reluctant to find a duty on an employer to provide advice where an employee has taken a decision which may not be to their economic advantage. The Eyett case was an appeal from a previous Ombudsman’s decision where it had been determined that the information available to the complainant in the scheme booklet was insufficient to make him aware that it would be to his advantage to delay his retirement. The judge found that Mr Eyett could have worked out the financial implications of his chosen retirement date and, what is more, his employer was not obliged to alert him to the possibility that he was making a mistake. There was no explanatory booklet in the Crossley case, but Mr Crossley did have access to a financial adviser. Maj Farrimond asserts that Mr Crossley’s position as a director and senior employee was deemed relevant in his case and points out that she was a junior officer at the time of her decision. It is true that the Court found Mr Crossley’s seniority to be a significant factor in determining whether it was reasonable to expect him to have been aware of the terms of his benefits. However, this was in the context of a complex permanent health insurance scheme with no explanatory booklet. In Maj Farrimond’s case, there was an explanatory booklet and it set out quite clearly (that is, in terms a lay person could be expected to understand) that a lower pension was paid on PVR. It is not the question of seniority, itself, which is of significance, rather it is the fact that access to information/advice may differ with seniority. The Scheme booklet was available to officers of Maj Farrimond’s rank in 2001; although she may have had to request a copy from her administration officer.
25. In the Scally case, the relevant information was not to be found in the pension scheme booklet. The members could not, by their own efforts, have found the relevant information unless their employer had made them aware of it. In Maj Farrimond’s case, the MoD had already provided the information about PVR (that is, it had been included in a document that was available to Scheme members); albeit that they did not specifically draw Maj Farrimond’s attention to it at the time she applied to convert her commission. It is not for me to say why the MoD did not refer to the booklet during Maj Farrimond’s appeal. The fact remains that it is relevant to determining the complaint before me.
26. I fully accept that Maj Farrimond was encouraged to convert her commission. The evidence indicates that she was considered a very promising officer and an IRC limited her promotion prospects. She has stated that, at no time, were any disadvantages of conversion drawn to her attention. However, I do not find that the fact that Maj Farrimond was encouraged to convert imposed a duty on the MoD to advise her that it may not, in all circumstances, be to her advantage. This would require those giving the encouragement to have knowledge of Maj Farrimond’s intentions (that is, to retire after 16 years) and future career. It is going beyond a duty to make an employee aware of a benefit, as envisaged in Scally, and into the area of advice.

27. Maj Farrimond has referred to sections of the Army Commissioning Regulations 1999, which require information about the financial implications of accepting certain forms of commission to be sought (for example, for a late entry commission). The Articles in question refer to pay and such information would not be accessible elsewhere. I do not find that the MoD have assumed a responsibility for providing additional information about the pension implications of converting a commission by providing information about pay. Nor do I find that such a responsibility can be derived from the later provision of information about the offer to transfer. Neither situation imposes an overriding duty of care of the kind envisaged by Maj Farrimond. A change of procedure does not, of itself, evidence a breach of duty or a failure to meet a responsibility in the past.
28. I find, therefore, that, if a Scally type duty could be implied in Maj Farrimond’s case, there has been no breach of such a duty on the part of the MoD. I do not uphold Maj Farrimond’s complaint.
JANE IRVINE 

Deputy Pensions Ombudsman 

12 April 2013 
� Johnson v Unisys Ltd [2001] IRLR 279, Scally v Southern Health and Social Services Board [1992] 1 AC 294, University of Nottingham v Eyett [1999] 2 All ER 437, Crossley v Faithful & Gould Holdings Ltd [2004] 4 All ER 447
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